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CURRENT EVENTS. 


Cuarites O’Conor’s Liprary. — Charles 
O’Conor’s library was lately sold at auction 


by the Messrs. Leavitt, of New York. They 


issued a sumptuous catalogue of one-hundred 
pages, and we were favored with acopy. It 
affords a curious study, and we suppose that 
it illustrates the growth and decline of the 
law library of every practicing lawyer who at- 
tempts to accumulate a large number of 
books. There is a period of prosperity in 
the history of every such practitioner, when 
money comes in rapidly, when he feels every 
day an eager love for his profession and a 
desire to know more and more of its litera- 
ture. During this period book-buying goes 
on in a lavish manner. Then comes a period 
of satiety ; he begins to tire of the mere ac- 
cumulation of books. In fact he tires of 
reading books. He has learned by thorough 
experience, that new books do not necessarily 
embody new ideas, and that while some new 
things come along with new books, such 
books are, for the most part, mere compila- 
tions, ‘mere repetitions of old things, the 
mere ringing of new changes upon old and 
worn out ideas. He even finds that this is 
true to some extent with judicial reports. His 
experienced eye will run over the head notes 
of a whole volume of reports without detect- 
ing one thing that is really new. And then 
the reflection takes hold of him, ‘‘What is the 
good of this unending repetition? In what 
manner is learning increased by this piling of 
instance upon instance and dictum upon dic- 
tum?’? Once ina while a grain of gold is 
discovered in this mass of drifting sand—a 
kernel of wheat in this bin of chaff. And he 
clings to the idea that he will keep up his sets 
of reports, because these furnish the original 
evidences of the law ; and besides, the money 
will not be thrown away, because reports in 
full sets are always valuable property. And 
so he goes on for a while keeping up his sets 
of reports, even after their contents have 
ceased to have much interest for him. Finally 
he retires from practice. His professional 
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income has ceased, and he finds himself 
obliged to live upon hisinvestments. At this 
stage of his career he seriously inquires 
whether he can afford the strain necessary to 
keep up his sets of reports, and he is apt to 
conclude that he can not. The denowment of- 
ten is, that, after he finds himself pressed for 
the means of living, his whole accumulation 
of books goes to sale during his lifetime. 
Although they have become useless to him, 
he clings to them with an affectionate tenac- 
ity ; and so they go by piece-meal into the 
hands of the second-hand dealer to meet par- 
ticular financial exigencies. If, however, he 
retires on a good income, as Mr. O’Connor 
did, he clings to them to the last, and they 
go to sale in the hands of his executor. 

These reflections are singularly verified by 
this catalogue of Mr. O’Conor’s library. It 
contains very few recent works or recent edi- 
tions. The Alabama Reports, for instance, end 
with volume 13. Of the American Reports 
there are but 33 volumes. The Arkansas and 
the California Reports each end with volume 
19; the Connecticut Reports end with volume 
32; and so on through the State reports. The 
same is true of text books. Indeed, Mr. 
O’Conor seems to have desisted from the gen- 
eral policy of book-buying about the year 
1866. It is worthy of mention, however, that 
his appetite for law journals and law reviews 
lived to the last. He was a subscriber to the 
Albany Law Journal, published in his own 
State, until his death. He took the Southern 
Law Review during the entire existence of 
that periodical. He held on to the American 
Law Review until the year 1880, and bound 
his volumes of it in half calf. The writer of 
this article, while editing the Southern Law 
Review, had one or two courteous letters from 
Mr. O’Conor. Something had been said in 
favor of a stand which he had taken on some 
important public question, anfl he wrote to 
express gratitude for what the editor had said, 
and said he valued highly the good opinions 
of his professional brethren. On another oc- 
casion we wrote to ask him to send us an arti- 
cle on an important question, partly legal and 
partly political. His reply was, in substance, 
that he was past the period of active work, 
and he told us facetiously, that we might put 
him in the necrology. He had just passed 
through a period of illness so severe that 
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nearly every editor in the country had taken 
dawn his encyclopedia and written up his bi- 
ography de bene esse. But he lived ten years 
after that, an honor to his country and to his 
time. 





Fretp’s New York Cope.—On the 9th of 
April this celebrated instrument was again 
debated at length in the New York Assembly, 
and was passed to its third reading by a vote 
of sixty-two to thirty-five. More recently it 
was put upon its final passage and defeated. 
The contest which this instrument has excited 
in New York, and the division of opinion 
among the legal profession as to the practic- 
ability of making an outline code of the com- 
mon law, is a matter of general interest. It 
will be remembered that this draft of a code 
was prepared ‘by David Dudley Field some 
twenty years ago, he having been appointed 
a commissioner for that purpose. He spent 
some of the best years and much of the best 
thought of his life upon it, and it has been 
pronounced by great lawyers a masterpiece of 
legal analysis. The opposition to it has as- 
sumed two forms: 1. Opposition to any at- 
tempt to codify the common law. 2. Criti- 
cisms upon this draft of a code. In the de- 
bate in the New York Assembly onthe 9th of 
April,which is said to have been the ablest de- 
bate which this almost perennial question has 
ever elicited, it was stated by one speaker that, 
although this draft of a code contains less 
than 3000 sections, yet the criticisms which 
have been lavished upon it had not succeeded 
in pointing out objections to more than 300 
of them, and that most of these objections 
were trivial. Some of these objections were 
certainly not trivial, but were very profound 
objections. For instance, Mr. Sedgwick, in 
a recent pamphlet, examining the provisions 
of this code in respect of damages, found sueh 
a glaring error as this: in enumerating the 
wrongs for which exemplary damages might 
be given, gross negligence was wholly omitted, 
and was necessarily excluded by what was 
defined and expressed. Now, in point of fact, 
in the litigation of the country, exemplary 
damages are given for gross negligence far 
more frequently than for any other cause. 
The opinions developed in the debate in the 





New York Assembly were curiously conflict- 
ing. One member contended that Field’s Code, 
which had been adopted years since in Cali- 
fornia, had produced no practical good in that 
State. This statement was strenuously com- 
batted by another speaker. One speaker 
said, in substance,.that the law was in such a 
state of confusion and chaos that wealthy and 
powerful corporatious were able constantly to 
get the advantage of other litigations in the 
Court of Appeals; another speaker claimed 
that, as Mr. Field was a corporation lawyer, 
the effort to secure the enactment of his Code 
was an effort in the interest of corporations. 
The speech of the day was made by the Hon. 
C. D. -Baker, of Steuben County, a new 
member, who vigorously supported the Code. 
At the conclusion of his speech, the assembly 
broke into loud applause. 





CoLontaAL BARRISTERS PRACTICING IN EnG- 
LAND.—The rule of the English courts, the 
Judicial Committee of the Privy Council ex- 
cepted, which excludes colonial barristers 
from practicing in them, is, it seems, a rule 
which works both ways. The Canadians 
have applied it as against an English barris- 
ter. Mr. De Souza, who is an English bar- 
rister, claimed the right to practice before the 
Courts of Ontario without the intervention of 
the Law Society. The case came before the 
Common Pleas Division, which held that an 
English barrister, as such, is not entitled to 
practice in the Courts of Ontario, unless ad- 
mitted through the Law Society of the Prov- 
ince. This rule of exclusion, we understand, 
will not extend to the Canadian militia, so 
far as to prevent them from doing garrison 
duty in England and Ireland in the event of a 
war breaking out between England and 
Russia. 








NOTES OF RECENT DECISIONS. 


Statute or Limitations — LIABILITY OF 
STOCKHOLDERS IN A CORPORATION WHICH HAS 
MADE AN ASSIGNMENT.—In Glenn v. Dorshiem- 
er, in the Circuit Court of the United States for 
this district it is held by Brewer and Treat, JJ. 
that where an insolvent corporation ceases to 
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do business and makes an assignment of all 
its property, including the debts due from its 
stockholders, to trustees, and authorizes them 
to collect its debts, dispose of its property and 
pay its creditors, the liability of its stock- 
holders at once becomes absolute, and the 
statute of limitations begins to run in their 
favor immediately. 





Liens ON RarLroaps FOR SupPLIES—Mo. R. 
S. § 3200 ConstRUED--OIL Not A ‘‘ MATERIAL.”’ 
In the Central Trust Co.,v. Texas & St. Louis 
R. Co., Waters Pierce Oil Co., Intervenor, in 
the United States Circuit Court for the 
Eastern District of Missouri it is held 
by Brewer, J. that § 3200 of the Re 
vised Statutes of Missouri does not give 
alien for either lubricating or illuminating 
oils supplied to railroad companies. ‘‘The 
language of the statute’’ says the learned 
judge, ‘‘contains the word ‘fuel’ in addition to 
the words ‘labor and material ;’ and it is claim- 
ed that the use of the word ‘fuel’ enlarges the 
meaning of the word ‘material’ and makes it 
‘broad enough to cover all supplies furnished. 
But for that word ‘fuel’ there would be no 
question. The idea which underlies these 
lien statutes is that, because the labor and the 
material have gone into the building of the 
road or structure and to that extent added to 
its value, therefore a lien for such labor and 
waterial should be given to him who does the 
one or furnishes the other. Now, fuel does 
not go into the structure of the railroad; 
neither does coal oil. It is something used in 
the running of the road ; a part of the supplies 
necessary for the operation of the road but 
nothing which goes into the enduring structure. 
While we may be compelled to follow the 
language of the statute and give for the fuel 
furnished a lien, yet I think,in the construction 
of these statutes, that we should start from the 
underlying thought of giving security to him 
who adds to the value of the road, and that we 
should never carry the statute beyond that 
unless imperatively demanded by the language 
used, particularly, as brother Treat suggests, 
when it would operate to override prior mort- 
gages. So that, while the word ‘fuel’ is in 
there, I take it it is not fair to give it the force 
of enlarging the meaning of the other words, 
‘material,’ etc., but it should be considered 





as a new term—something added by the leg- 
islature,carrying its own weight,but giving no 
different meaning to the word material from 
that which it possessed in prior statutes, and 
in fact changing the statute only in this re- 
spect, that it adds a certain specified matter 
for which a lien is given.”’ 





Witt—Devise To Next or Kin ‘‘Wuo may 
BE Neepy.’’—In Fontaine v. Thompson, a 
will was challenged which contained the fol- 
lowing clause: * * * * “I give to my 
brother, W, all the residue of my estate, to 
be held by him in trust, and to be distributed 
among my next of kin who may be needy, in 
such proportions and at such.times as in his 
opinion may be best; and I do authorize him 
to so dispose of my estate either in kind, or 
to sell and convert into money.’’ It was held 
that this devise was valid as to the designated 
class, the next of kin, but void for uncer- 
tainty as to the selected persons, those who 
might be needy. In Frazier v. Frazier,’ the 
same court held that the words ‘‘to be dis- 
tributed by the brother among the next of 
kin, according to their deserts, as he should 
see ata future time what may turn up,”’ to 
pass no estate, and the testator was regarded 
intestate as to this subject. The Supreme 
Court of Errors of Connecticut, in the case 
of Bull v. Bull,*? took what seems to be an 
opposite view; holding that ‘‘it can be ascer- 
tained who are the most needy of the brothers 
and sisters and their children,’’ sustaining a 
similar devise. The Virginia court now say 
that Frazier v. Frazier, supra, was not over- 
ruled by the subsequent case of Hill v. Bow- 
man,‘ which the court proceed to distinguish 
from the case before them. 


_— 





EJECTMENT TO SETTLE TITLE TO LAND BE- 
TWEEN ADVERSE CLAIMANTS, BOTH OUT OF 
Possession.—The Code of Virginia contains 
the following’ provision: ‘‘No person shall 
bring such action [ejectment] unless he has 
at the time of commencing it a subsisting in- 


19 Va. L. J. 168. 

22 Leigh, 642 (anno 1831). 
88 Conn. 47 (anno 1830). 
47 Leigh, 650. ; 
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terest in the premises claimed and a right to 
recover the same, or to recover the possession 
thereof, or of some share, interest, or portion 
thereof.’’ An identical provision existed in 
the Code of Procedure of New York, is re- 
tained, we presume, in the present code of 
that State, and will no doubt, be found in the 
codes of other States. In Stearns v. Har- 
man,° the Supreme Court of Appeals of Vir- 
ginia hold, under this provision, that where 
one holds the legal title to land, but is not in 
actual possession, his remedy against one as- 
serting an adverse claim, but not in actual 
possession, is by ejectment; a court of equity 
has no jurisdiction of the case. This was 
held to be the true construction of the New 
York statute by the Supreme Court of that 
State.6 The ‘same view was taken of 
the Virginia statute by the Supreme 
Court of the United States in Harvey v. 
Tyler,’ in which Mr. Justice Miller said: 
‘The policy of this act is obvious. It is that 
persons out of possession, who set up false 
claims to land, may, by a suit of ejectment, 
which is the legal and proper mode of trying 
title, be brought to this test. The act pro- 
vides that such a judgment is conclusive 
against all the parties, and thus the purpose 
of the law to quiet title by a verdict and 
judgment in such case,is rendered effectual.’’ 
The Virginia court is careful to point out that 
this does not oust the salutary jurisdiction of 
courts of equity® to entertain a bill quia timet 
by an owner in possession, to remove a cloud 
from his title.’ It is to be regretted that we 
have not in Missouri the salutary rule which 
is thus declared in Virginia. We have a 
statutory action to quiet title, by which an 
owner in possession may require an adverse 
claimant out of possession, to bring eject- 
ment against him or have his claim adjudged 
invalid.” But our statutory action of eject- 
ment is grounded upon the idea that the 
plaintiff is out of possession, and the defend- 
ant in possession." It is deemed primarily 
an action to try tht right of possession, and 
not the title of the opposing parties, ands 


59 Va. L. J. 173. 

6 Banyer v. Empie, 5 Hill, 48. 

72 Wall. 328. 

81 Story Eq. Jur. §694. 

9 As was held in Carroll v. Brown, 28 Gratt. 791. 
10 R. S. § 3562. 

11 R. 8. Mo. §§ 2240, 2243. 





therefore it settles nothing except the right 
of possession, and it does not settle that. The 
judgment is no bar to another action of eject- 
ment,” whether the titles and denfenses are 
the same as in the former action or not. In 
this respect our code has not improved upon 
the barbarism of the common law.“ The de- 
fendant, ousted in an action of ejectment, 
may, in turn, bring an action of ejectment 
against the successful plaintiff and oust him. 
The latter may subject the former to the same 
ordeal ; and thus the two may play for a life- 
time at battledore and shuttlecock with the 
prize in dispute, and leave the unfinished 
game as a legacy to their children. Such a 
state of jurisprudence is disgraceful. 


12 Foster v. Evans, 51 Mo. 39. 

13 Kimmel v. Benna, 70 Mo. 52. 

14 Atkyns v. Horde, 1 Burr. 114; Botts v. Shields, 3 
Litt. 32, 35; Jackson v. Dieffendorf, 3 Johns. 369, 270. 








MEMBERSHIPS IN EXCHANGES. 





Can a membership in an exchange, or ina 
stock-exchange, such as are in our large 
cities, be sold or transfered by virtue of ju- 
dicial process or by legal process? 

In order to understandingly answer this 
question itis necessary to inquire into the 
nature or status of such a membership. 

Exchanges are usually, but not always, 
incorporated under a general law of the 
State, expressly authorizing their incorpora- 
tion, or are incorporated under a special act 
of the legislature. They always have a board 
of directors or managers. Usually they may 
sue and be sued, and hold property, real and 
personal, to a limited @xtent. Thus the 
Board of Trade of Chicago may purchase and 
hold property not to exceed $200,000 in 
amount. The charter of this board gives a 
very fair example of the objects of such a 
corporation, viz: ‘‘to maintain a commercial 
exchange ; to promote uniformity in the cus- 

«toms of merchants; to inculcate principles of 
justice and equity in trade; to facilitate the 
speedy adjustment of business disputes ; to 
acquire and to disseminate valuable commer- 
cial and economic inférmation ; and generally, 
to secure to its members the benefits of co- 
operation in the furtherance of their legit- 
mate pursuits.’’ 
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Exchanges are usually prohibited transact- 
ing any business except such as is usual in 
the management of boards of trade or cham- 
bers of commerce. No dividends whatever 
are declared; but those members of sucha 
corporation at its dissolution are entitled to a 
pro rata share of the assets, which usually 
consist of its property, real and personal. 

A membership confers a right upon its 
holder to deal in commodities or stocks with 
those who hold memberships, usually at a 
certain time and place. So far this is a per- 
sonal privilege. Yet, by fines, dues, assess- 
ments, initiation fees and other contributions, 
quite a surplus, over running expenses, may 
accumulate, to a distributive share of which 
each member will be entitled at its disoslu- 
tion. 

The by-laws, charter or constitution of 
those bodies impose a restriction upon not 
only the admission to membership, but also 
on its transfer; usually no one can be ad- 
mitted as a member unless by a vote of the 
directors of such a majority ; and no transfer 
can be made without the directors’ consent. 
Thus the board have complete power to pro- 
hibit the transfer of a membership. 

As among the menbers, a membership is 
treated as valuable. It may be pledged and 


‘is often so done, entailing a consequent for- 


feiture on failure to comply with the terms of 
the pledgee-agreement. At the death of a 
member, the charter or by-laws treat it often 
as assets to be turned over, after sale, to his 
widow, heirs, legal representatives, or to be 
used under the direction of the directors for 
the liquidation of the dead member’s debts 
due his fellow-members; and the latter 
course is often followed when he fails during 
life. A seat in the Chicago Board of Trade 
was found in one case to cost $5,000, and was 
worth $4,000. Onein the New York Stock 
Exchange is worth nearly or quite $30,000. 
These prices can be readily secured by the 
holders of memberships; for there are more 
would-be-purchasers than those desiring to 
sell. 

It will thus be seen that those memberships 
have an actual commercial value, even though 
they confer upon the holder only a privilege 
or right which he alone cannot confer upon 
or loan to another ; and this value, it may be 
added, is not dependent upon the fact wheth- 





er the exchange is incorporated or not. 
Neither does the status of a member in an in- 
corporated company differ materially from his 
status in an unincorporated company. Such 
associations are neither joint stock companies, 
as they are usually understood, nor partner- 
ships as between the members, whatever may 
be their relations to third parties. A mem- 
ber has no severable proprietary interest in 
the association’s property, or right to any 
part of it on withdrawing. While a member 
he may have the enjoyment and use of it in 
common with other members, and no doubt 
courts would enforce his right were he 
wrongfully excluded or deprived of it by the 
association.! 

The ownership to a seat is not absolute and 
unqualified ; it is limited and restricted by the 
rules of the company. The nature of the 
right of membership may be likened to a 
species of incorporal property, an individual 
or personal right without the usual attributes 
of assignability or descendibilty which char- 
acterize other property.” 

In 1874 the first case arose,—the case of 
Hyde v. Woods.*® The assignee in bankruptcy 
of Thomas W. Fenn brought an action to re- 
cover the proceeds of the sale of the seat of 
Fenn in the San Francisco Stock and Ex- 
change Board, which had come into the hands 
of the defendant within four months before 
the filing of the petition in bankrnptey. The 
court held that the assignee could not recover ; 
that the proceeds of the sale was properly 
disposed of by the defendant in accordance 
with the rules of the board. The court also 
incidentally stated that the incorporeal right 
which Fenn had to his seat was property ; and 
it was thus treated by the parties on both 
sides. On appeal to the Supreme Court* of 
the United States it was held that such a 
membership was property, saying: ‘‘There 
can be no doubt that the incorporeal right 
which Fenn had to his seat when he became 


1 State ex rel. Graham v. Chamber of Commerce, 20 
Wis. 63; State ex rel. Cuppel v. Milwaukee, 47 Wis. 
671. See the Tipton Fire Co. v. Barnheisel, 92 Ind. 
88, on the same question in a kindred case; for an ac- 
tual case, see Sewell v. Ivers, 61 How. Pr. 54. 

2 See as tothe character or status of such a mem- 
bership, White v. Brownell,4 Abb. Pr. (N. 8S.) 162, 
191; s.c., 3 Id. 318; Leech vy. Harris, 2 Brewst. (Pa.) 
571; Caldicott v. Griffiths, 8 Exch. 898, and the cases 
cited hereafter. 

8 2 Sawyer, 655. 

4 Hyde v. Woods, 94 U. S. 523. 
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bankrupt was property, and the sum realized 
by the assignee from its sale proves that it 
was valuable property. Nor do we think 
there can be any reason to doubt that if he 
had made no such assignment it would have 
passed, subject to the rules of the stock 
board, to his assignee in bankruptcy, and 
that if there’ had been left in the hands of the 
defendants any balance after paying the 
debts due to the members of the board, the 
balance’might have been recovered by the 
assignee.’’ These statements have been crit- 
icized as mere dicta; * but, as was accurately 
pointed out by McKenna, J., in Werder’s 
Case,® it was necessary for the court to de- 
termine whether the seat was property, for, 
if it was a mere personal privilege, and in no 
sense property, it did not pass under the as- 
signment, and the assignee could not main- 
tain any action touching it for the want of 
title. : 

In Ritterband v. Baggett’ it was decided 
that the beneficial right in such a member- 
ship passes to a receiver, and that such re- 
ceiver may maintain an action to compel the 
debtor to convey his seat to the member, or 
toa member elect with whom the receiver 
may contract for its sale. This was a seat in 
the New York Cotton Exchange. 

In Jn re Ketchum,’ in the United States 
District Court for the Southern District of 
New York, an order was made requiring the 
bankrupt to transfer a seat in the New York 
Stock Exchange to his assignee, or to the 
purchaser at the assignee’s sale. Judge 
Choate said: ‘‘I think the case cannot be dis- 
tinguished in principle from the case of Galla- 
gher v. Lane,’ in which it was determined 
that a Washington Market lease was property 
that belonged to the assigneee. Asin that 
case the consent of the city was necessary 
to transfer, so here the consent of a committee 
of the Stock Exchange is necessary to a trans- 
fer of this right. The seat, however, has an 


5 Barclay v. Smith, 107 Ill. 349; s.c., 47 Am. Rep. 
487; Thompson v. Adams, 93 Pa. St. 55; Pancoast v. 
Gowen, 93 Pa. St. 66. 

6 In re Werder, 15 Fed. Rep. 789; 8. Cc. 1 Am. & Eng. 
Cor. Cas. 301. 

74 Abb. (N. C.) 67; 8. c., 42 N. Y. Sup. Ct. Rep. (10 
J. & 8.) 556, decided in 1877. 

81 Fed. Rep. 840 (1880); s. c., 9 Rep. 305; N. Y. 
Daily Reg., Feb. 9, 1880. 

919 B. B. R. 224; 8. c., Daily Reg., Feb. 9, 1880; 16 
Blatchf. 410. 





actual pecuniary value, which the rules of the 
society, as interpreted and applied in practice, 
permit the holder to realize by asale and 
transfer. There is no practical difficulty in 
effecting a transfer of this right or interest 
for a pecuniary consideration, subject to the 
condition that the debts of the present holder 
to members are first paid; and the right or 
privilege is to all intents and purposes a bus- 
iness right or privilege, useful for business 
purposes only. I see nothing in the rules of 
the exchange which renders it impossible for 
the seat to be disposed of by the assignee in 
bankruptcy, with the co-operation of the 
bankrupt, subject to the condition above 
mentioned. The equity of the creditors in 
the matter is as obvious as in the case of the 
market lease. The seat in the board was act- 
ually used as a part of the business capital of 
these bankrupts as stockbrokers. To suffer 
the bankrupts still to hold it virtually with- 
draws several thousand dollars in value of 
their business assets from the creditors.”’’ 

Elsewhere in the same case it was said; 
‘*The controlling consideration is, as it seems 
to me, that practically, and whatever its forms 
or incidents with respect to other mattgrs may 
be, it is a part of the bankrupt’s business as- 
sets,.or more generally, of*his property, which 
it was the primary design of the bankrupt 
law to distribute among his creditors, and 
that the peculiarities which distinguish this 
from other property are, in view of the evi- 
dent purpose and scope of the bankrupt law, 
Unessential; mere technicalities—cobwebs— 
which the law is strong enough to break 
through.’’ 

In the Grocer’s Bank v. Murphy,’ (1881) 
a seat in the New York Stock Exchange was 
held to be property, and such that might be 
applied toward satisfaction of a judgment 
against its owner. The court distinguished 
the status of a member in such exchange from 
that of a member in a social club; because, 
in the former, the seat could be sold and‘ 
bought, subject to the rules of the association, 
and in case of the owner’s death a sale was 
made by the exchange and the procéeds dis- 
tributed, while in the latter no sucha sale 
could occur. 

Two months latter arose the case of Sewell 


10 60 How. Pr. 426; s. c., N. Y. Daily Reg., March 12, 
1881; reversing the case as reported in 21 Alb. L. J.501. 
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v. Ives," in which the plaintiff had been 
wrongfully expelled from the New York Stock 
Exchange, and his seat sold by the exchange 
for $4,000, and the proceeds applied to the 
payment of the plaintiff’s debts due the mem- 
bers. In an action against the president of the 
exchange the plaintiff recovered the full 
amount of the sale,—the seat being treated in 
every way, and so declared, as property. 

In Powell v. Waldron” the question came 
before the Court of Appeals of New York, and 
it was held that a membership was property, 
notwithstanding its restricted use. ‘‘It was 
something more than a mere personal license 
or privilege, for it could pass from one to an- 
other of a certain class of persons and belong 
as fully to the assignee as it did to the as- 
signor. That characteristic gave it not only 
value which might attach to a bare personal 
privilege, but market value which usually be- 
longs only to things which are the subject of 
sale. * * * Itwould be transferred from 
hand to hand and all the time keep its inher- 


ent value, and be as freely and fully enjoyed | 


by the permitted purchaser as by the original 
owner. We should make of it an anomaly, 
difficult to deal with and to understand, if we 
failed to treat it as property.’’ The doctrine 
of this case was affirmed in Platt v. Jones,” 
‘where the assignee in bankruptcy of Jones 
sought to restrain him from using and occu- 
pying a seat in the New York Stock Exchange, 
and to compel him to assign and transfer it 
to the assignee. The court refused to grant 
the relief prayed, because the assignee had 
not applied to the Exchange to have his rights 
recognized, because that body had not denied 
his rights, and because it did not appear that 
Jones in any way interfered or threatened to 
interfere with the assignee’s rights. 

In 1883 a case arose in the St. Louis Court 
of Appeals, on a proceeding by a judgment 
creditor to expose for sale in satisfaction of 
a judgment acertificate of membership in 
the Merchant’s Exchange of St. Louis. A 
decree was entered in the Circuit Court of 


ll 61 How. Pr. 54. “The seatjof a member in‘the Ex- 
change was property in every proper sense of the 
term and could be sold, and was transferable as any 
other species of property having actual value as such.” 
See Campbell v. N. Y. Cotton Exchange, N. Y. Daily 
Reg. January 11, 1881. 

12289 N. Y. 328; s. c., 42 Am. Rep. 301. 

13 Platt v. Jones, 96 N. Y. 24; s. c., below, 17 J. & S. 
«N.Y. Sup. Ct.) 279; 19 Week. Dig. 115. 





that city that the judgment defendant de- 
liver the certificate to the sheriff, and that the 
latter sell the same in the manner provided 
by law for making sales under execution of 
personalty, and to apply the proceeds to the 
satisfaction of the judgment plaintiff's (who 
was the plaintiff in the then present action) 
demand. The judgment defendant was also 
enjoined from transferring the certificate, ex- 
cept as specified in the order of the court, 
which directed that he make a transfer to the 
purchaser within five days after the sale by 
the sheriff." 

In the well considered case of Smith v. 
Barclay “ it was decided that there is such a 
property in a certificate of membership in the 
Board of Trade of Chicago as was liable for 
the debts of the owner on a creditor’s bill to 
subject it to the payment of his debts; and 
that the debtor would be restrained from dis- 
posing of his certificate, and ordered to ex- 
ecute a blank assignment thereof to the re- 
ceiver appointed in the cause. This was in 
the Superior Court of Cook Country, Illinois, 
and on appeal to the Appellate Court this de- 
cree was affirmed; but on appeal to the Su- 
preme Court of that State the decree was re- 
versed, that court holding that there was 
not such a property in it as could be sold un- 
der legal or judicial process. 

In the reasoning of this case it was said: 
‘*When the nature and object of a certificate 
of membership are understood, can it, upon 
any reasonable principle, be said to be prop- 
erty? In Bouvier’s Law Dictionary, the au- 
thor, under the head of ‘Property,’ gives a 
definition, as follows: ‘The right and interest 
which a man has in bonds and chattels to the 
exclusion of others. The author also an- 
nounces the rule that property, considered as 
an exclusive right to things, contains not only 
the right to use those things, but a right to 
dispose of them as the owner may desire. 
The certificate of membership is neither bonds 
nor chattels, nor can a member dispose of his 
membership as he pleases. A sale can only 
be made to such person as the board, through 
its directors, may determine. If then a cer- 


14 Eliot v. Merchants’ Exchange, ete., 17 Cent. L. J. 
376; 8. C., 28 Alb. L. J. 512; 4 Am. & Eng. Cor. Cas. 58. 

15 21 Amer. L. Reg. 408 (1882). 

16 Barclay v. Smith, 107 Ill. 349; s.c.,47 Am. Rep. 
437; 16 Cent. L. J. 437. 
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tificate of membership is property, it does not 
fall within the definition given, nor do we 
know of any definition of property within 
which it would fall. It may be said that a 
certificate of membership has a large value, 
and hence ought to be regarded as property. 
It is true that the board requires a person 
who becomes a member to pay an initiation 
fee of $5,000, and the evidence shows that a 
certificate of membership is regarded in the 
market as worth $4,000; but this does not 
change the character of the right. A church 
organized under our statute may own prop- 
erty for the uses and privileges of its mem- 
bers, worth as much as the property possessed 
by the board of trade, and the right of a mem- 
ber to attend the meetings of the church and 
occupy a pew may be regarded as a high and 
valuable right, and yet the right of member- 
ship has never been regarded as_ property 
which may be subjected to the payment of 
the debts of a member. The same may also 
be said in regard to the membership in a ma- 
sonic lodge, as a social club, and various other 
organizations of a similar character. There 
may be, and doubtless are, many privileges 
which a man may possess that are valuable to 
him, which do not fall within the definition of 
property, and which may be enjoyed, but 
cannot be subjected to the payment of debts. 
A liquor dealer’may be licensed to sell liquors 
ata certain place, for a certain time, for 
which privilege he is required to pay $1,000 
per annum. That privilege is worth to him 
much more than he is required to pay; but is 
that privilege property which may be sold on 
execution, or reached by a creditor’s bill, for 
the payment of debts? We have never so 
understood the law. A peddler or an auc- 
tioweer may be licensed to carry on his voca- 
tion within a certain district, for which he 
may pay astipulated sum of money. The 
profits arising;from the privilege of exercising 
the right may be much larger than can be 
earned by a person exercising the right to 
transact business on the floor of the board of 
trade, and yet we have never understood that 
such a privilege was liable to be seized and 
sold in satisfaction of debts. The attorney 
and the physician are licensed to practice their 
professions. It costs money to obtain such a 
privilege. It may be, and is, a valuable 
right, and yet such aright cannot be taken 





by a creditor’s bill‘and sold in satisfaction of 
adebt. The same may be said in regard to 
various other privileges which may be, and 
often are, conferred upon persons in the 
different pursuits of life.’’ 

But the court in its opinion ona petition 
for a rehearing admits that if the certificate 
in controversy had been sold and the action 
was to reach the proceeds of the sale, the ac- 
tion could have been maintained, and cites 
Hyde v. Woods, supra, as a case to that point. 
As we have seen, however, that case is not 
only one in point as stated by the court, but 
it is also one in point that a sale of the certi- 
cate can be made on the proper process. 
What the court took for a dictum is an actual 
decision. 

The Illinois Supreme Court relied much 
upon Thompson v. Adams," and Pancoast v. 
Gowen.'* In the latter case it is said that 
‘*A seat in the board of brokers is not prop- 
erty subject to execution in any form. It is 
a mere personal privilege, perhaps more ac- 
curately, a license to buy and sell at the 
meetings of the board. It certainly could 
not be levied on and sold under a ‘‘fl. fa.’’ 
It is further stated that the act providing for 
an attachment on a judgment cannot effect 
the situation; that Hyde v. Woods, supra, 
simply decides that the proceeds of the sale 
of a seat payable to the defendant, according 
to the regulations and by-laws of the board 
could be reached by legal process, making 
the same mistake the Illinois Supreme Court 
did. It is worthy of observation that in Pan- 
coast v. Gowan, the question of property, or 
power to sell the seat under process, was not 
presented by the facts, and whatever is said 
upon that point is a dictum. Pancoast ob- 
tained a judgment against Houston and had 
issued an attachment execution upon it 
which was served on Gowen and others, trad- 
ing in the Philadelphia Stock Exchange, as 
garnishee. The garnishees answered, admit- 
ting that Houston, the judgment defendant, 
owned a seat in the exchange, against which 
there was no claim by the members of that 
body at the time the attachment was issued, 
but averred that claims had since been pre- 
sented,and that Houston held his seat subject, 
among others, to certain conditions. Thus 


17 98 Pa. St., 55. 
18 93 Pa. St., 66. 
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the real question seems to be whether the seat 
was subject to a direct sale on an attachment 
execution or writ of attachment, and, there 
having been no attempt to invoke the equity 
powers of the court, it does not appear to 
have been necessary to decide that a mem- 
bership was not property in any sense. 
Hence, it appears that there is no real con- 
flict between this case and those cases where 
the equity powers of the court were invoked. 

In Thompson v. Adams, after uttering a 
similar dictum, the court decides the point 
that under the constitution and by-laws of 
the board, an equitable owner of a seat, who 
has furnished the money with which the legal 
owner obtained the seat, but who is not 
known to the association, can not share in 
the proceeds of the legal owner, as against 
the member of the board who are creditors of 
the legal owner. In both these two last cases 
it seems that the members held their seats 
under the following conditions: A member 
could sell his seat to a person approved by 
the board, if there were no unsettled con- 
tracts or claims against him held by a member 
of the exchange for stock transactions. On the 
death of a member, his seat could be sold by 
the secretary, and after satisfying the claims 
of the members, the remainder was to be 
paid to his personal representatives. When 
sold, the proceeds of a seat belonged to the 
owner’s creditors, members of the exchange, 
in proportion to the amounts of their respect- 
ive claims. Probably similar provisions are 
to be found in the by-laws of all the ex- 
changes. 

It seems to us, therefore, that the Illinois 
Court leaned upon broken reeds when it re- 
lied upon these two Pennsylvania cases ; that 
these two cases do not actually decide the 
exact question before the Illinois court. In 
another Pennsylvania case, and in consonance 
with the two cases cited above, it was held 
that an attachment would not lie against the 
board of brokers for the proceeds of the sale 
of a seat of a member who was indebted to 
his former fellow-members to an amount ex- 
ceeding the proceeds of his: seat; and in 
another case in that State the same ruling 
was made.” 

In the United States District Court for the 


19 Evans v. Wister, 1 Weekly Notes Cases, 181, 
2 Leech v. Leech, 9 Phila. 211. 





Northern District of Illinois, a motion was 
made by an assignee in bankruptcy, that his 
bankrupt be required to assign to him as 
assets, his seat in the Chicago Board of 
Trade, and Judge Blodgett refused to grant 
the motion, holding that the seat was not 
property nor assets, using the same reasoning 
(and which seems to have supplied that court 
with its reason) the Supreme Court of Illi- 
nois used in the case already quoted.” 

In a recent case” the Supreme Court of 
Illinois, however, has held that a seat in a 
board of trade is property which a court of 
equity will recognize, and will compel its 
transfer by one who wrongfully holds the cer- 
tificate thereof to its owner. 

Thus we have gone the round of the cases, 
and find that the decided preponderance of 
them in number is in favor of an affirmative 
answer to the question asked in the beginning 
of this article; that such a membership or 
seat is property, and such property as may 
be forcibly sold. 

In reasoning it seems to us that the major- 
ity of the cases also hold the true doc- 
trine.. The condition of a member of a 
church or of a social club is not analagous 
in all respects. In all the exchanges, the 
seats or memberships are transferable under 
certain conditions, and then, and for this rea- 
son, they have an actual market value. In 
practice they are bought and sold, and are 
treated as property by the owners. No one 
ever heard or ever knew of a membership in 
a church being sold, nor even transferred. 
The rules of a church do not permitit. A 
membership in a church is personal in every 
sense and phase of the word. What is true 
of a church membership is true of a mem- 
bership in a social club, a masonic or an odd- 
fellows’ lodge. In the case of a church the 
sale of a pew would not necessarily be the 
sale of a membership, and the weight of au- 
thority is decidedly in favor of the proposi- 
tion that a pew may be forcibly sold, and 
that, on the death of the owner it becomes 
assets and passes to his personal representa- 
tives, and not to his heirs.» A membership 


21 Jn re Sutherland, 6 Bissell, 526. 

22 Weaver v. Fisher, 110 Ill. 146. 

23 Church, ete. v. Well’s Exrs., 12 Harris, 251. See 
19 Amer. L. Reg., 1, 4. Lots in public cemeteries 
stand on the same plane with pews in a church in this 
respect; 19 Amer. L. Reg. 65; nor can such a lot be 
mortgaged, for it is contrary to public policy. 
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in a social club or church has no market 
value, and was never so considered. Proba- 
bly it required the genius of learned counsel 
to even think of it in that light. Such rea- 
soning over-reaches itself, and leads to ab- 
surd results, and the court that follows it will 
surely, in principle, come to error.* 

If the membership is one in a corporation, 
there is no reason why it may not be reached 
as a share of stock in other corporations. <A 
statute authorizing a levy upon a share in a 
corporation, by virtue of an execution or an 
attachment, would certainly reach a seat in 
an exchange. If such a statute does not 
exist at the locus in quo, a creditor’s bill or 


24 Leading authors take the view of the majority of 
the cases. See Adelbert Hamiltonin 2 Amer. L. J. 
303; Dos Pasos on Stock Brokers, etc., 96. The com- 
parison between a sale of aseat in the exchange and a 
license to sell liquor is illogical; because the law does 
not authorize a sale or transfer of the latter. Strahn 
v. Hamilton, 38 Ind. 57, and the same is true of a 
license to peddle. A contract from the patentee of an 
article to sellin certain territory would be liable toa 
sale. The case of Tomkins v. Saffery,3 H. L. App. 
213; s. C., 24 Moak Eng. Rep. 138 (case appealed from 
in 4 Ch. Div. 555, nom. Ex parte Saffery, In re Cooke), 
is worthy of notice. It was held that the rules of the 
Stock Exchange as to defaulting member of the body 
are rules of a domestic form, which have no influence 
on the rights of those who are not amenable, as mein- 
bers, to the jurisdiction of that body. C was a mem- 
ber of the Stock Exchange; he became unable to meet 
his Stock Exchange engagements, and so gave notice 
thereof tothe secretary. Under the rules of the Ex- 
change, in such a case, he ceased to be a member, and 
two standing members acted as his official assignees; 
a meeting of his creditors being called he made his state- 
ment, the creditors deciding what is to be done, and 
the assignees carry their decision into execution. C 
made his statement at the first meeting, stating that 
he had no debts outside of the Exchange, upon which 
his Exchange creditors consented to accept a composi- 
tion; and, to provide for a part of it, he gave them a 
check for £5,000, then standing to his credit in the 
Bank of England. His assignees obtained the money, 
and divided it among his Exchange creditors. After- 
wards he confessed to owing debts toa large amount 
to outside creditors, and was declared a bankrupt. 
His trustee in bankruptcy claimed the £5,000 from the 
Exchange assignees on behalf of the general credit- 
ors. It was held that such trustee was entitled to it, 
on the ground that what was done by C amounted to 
a cessio bonorum, and constituted an act of bankrupt- 
cy; that the money was voluntarily paid with a view, 
in law, to give the Exchange creditors an undue pref- 
erence; that a rule of the Exchange that the assignees 
shall collect and pay “the assets” to their joint ac- 
count at a bankers, the word ‘“‘assets’”” means the whole 
of the defaulter’s available property. With respect to 
the manner in which a seat or membership can be 
reached, Mr. Dos Passos is not fully sustained by the 
authorities as they are now; nor do we think he is in 
principle when he says, “The seatis not subject of 
seizure and sale on attachment and execution.” stock 
Brokers and Stock Exchanges, 96. 





proceeding, supplemental to an execution in 
the nature of a creditor’s bill, would reach it. 
In case the exchange was not incorporated, 
the latter course is the only one open. If 
the proceeds of a seat are in the hands of an 
officer of the exchange, they may be reached 
in the same manner as any other money or 
property of the debtor. In the case of an 
assignment under a statute for the benefit of 
creditors, or under a bankrupt law, the as- 
signee takes the title, and the court has full 
power to compel a transfer if the assignment 
is not sufficient to pass the title; and the 
same is true in case a receiver has been ap- 
pointed. . 

But it must always be borne in mind that 
the members (so far as the charters or by- 
laws of these institutions have been examined 
by the courts) of the exchange have a pref- 
erence, and are entitled to have their claims 
arising in exchange transactions first satisfied, 
and what remains is for the general credit- 
ors. W. W. THornton. 

Crawfordsville, Ind. 








HOMESTEAD — FAILURE OF SHERIFF TO 
SET ASIDE—VALIDITY OF SALE. 





CRISP v. CRISP. 





Supreme Court of Missouri, May 11, 1885. 


The fact that the sheriff, in levying an execution on 
realty and selling the same, ignorantly neglects to set 
out the homestead exemption to which the debtor is 
entitled in the land, in connection with the further fact 
that the debtor acquiesces in such sale, and permits 
the purchaser to remain in undisturbed possession 
of the whole premises for several years, will not inval- 
idate the sheriff’s deed, or render the sale void; but 
title will pass to the purchaser, subject to a subsequent 
assignment of homestead. 


Back, J., delivered the opinion of the court: 

This was an ejectment for some 600 acres of land. 
Greenville Crisp, plaintiff's husband, owned and 
resided on the land prior to 1861. . In that year he 
went tothe State of Texas, evidently desiring to 
return as soon as he could with safety. He died 
there on December 20, 1865, testate, and by his 
will devised the property in question to plaintiff 
for her life. In 1867 she returned with her minor 
children, and took possession of these lands. 

In 1868 she and two of her sons incurred debts, 
for non-payment of which judgments were ren- 
dered against them, and the lands were levied up- 
on and sold to Roberts on October 18,1871. In 
1877 Roberts conveyed them to defendant, another 
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of plaintiff's sons. The sheriff failed to havea 
homestead assigned to her. The defendant, on 
the second trial, pleaded these matters, and asked 
that if the plaintiff should be found to be entitled 
toa homestead the same might be set off to her. 
The court did so find, and appointed commission- 
ers, who assigned to her 160 acres, valued as of 
1871, at $1,500; she also recovered possession of 
the 160 acres so set off to her, with agreed dam- 
ages and all costs. 

While the debts to pay which these lands were 
sold were the debts of the plaintiff, still she had a 
life estate in all of these lands. She wasthe head 
of a family, resided on the property, and was 
clearly entitled to a homestead under the first sec- 
tion of the act 1865 (G.S. 1855, p. ch. 110, 448). That 
section exempts homesteads from attachment and 
execution. The second section gave her the right 
to designate and choose the part to which the ex- 
emption should apply, and upon such designation 
and choice, or, in case of a refusal to designate or 
choose, it became the duty of the sheriff to ap- 
point appraisers to set apart the homestead. This 
he failed to do. While it was the duty of the officer 
ficer to inform her of her right to have the home- 
stead set off, whether she asked it or not, still 
does his failure so to do render his sale void? 

It must be conceded the authorities are not in 
entire harmony. Many of the cases relied upon 
by the plaintiff in error can hardly be regarded as 
having much bearing upon this question. 

It was held in Taylor v. Rhyne, 65 N. C. 530, 
that the sheriff was not bound to lay off a home- 
stead until his fees therefor were paid by the 


_ plaintiff in the execution, and hence could not be 


amerced for failure to make the return to the writ; 
and in Lambert v. Kinney, 74 N. C. 348, 350, the 
property sold does not appear to have been in excess 
of the exemption. The real question there seems 
to have been whether the defendant had waived 
his exemption by reason of statements made at the 
sale. But the same court, in Abbott v. Cromartie, 72 
N. C. 292, after stating, as it had before, that the 
homestead was not subject to levy and sale under 
execution, observed: ‘*The sheriff therefore could 
pass to the purchaser only what he had the right 
to sell, i. e., the land subject to the homestead es- 
tate.” 

Hartwell v. McDonald, 69 Ill. 293, was eject- 
ment. The question was, did the purchaser, at 
the execution sale, take any title which, upon the 
Subsequent abandonment of the homestead, he 
could assert against the defendant, who claimed 
by deed from the homestead claimant subsequent 
to the execution sale. It was held that the execu- 
tion sale was without authority in law and of no 
validity. A different result was reached by the 
Supreme Court of the United States in Black v. 
Curran, 14 Wall. 469, in the construction of the 
same statute. 

Fogg v. Fogg, 40 N. H. 282, was a possessory 
action. The property in value exceeded the ex- 
emption. The sheriff, though requested by the 








defendant, declined to have the homestead set off, 
but extended the execution upon the whole prop- 
erty, and it was held that the plaintiff could not 
recover. : 

But two cases decided by this court,—Vogeler v. 
Montgomery, 54 Mo. 577, 578 and Perkins v. Quig- 
ley, 62 Mo. 498,—have any bearing upon the ques- 
tion now presented. In the first it does not ap- 
pear that the property was in excess of the ex- 
emption, either in quantity or value. In the sec- 
ond, it does appear that the amount was less than 
160 acres. These cases are by no means decisive of 
the one at bar, nor do they combat its proper dis- 
position. 

Letchford v. Cary, 52 Miss. 791, was ejectment 
brought by the purchaser at an execution sale 
against the homestead claimant to whom no as- 
signment of the homestead had been made, be- 
cause of which it was contended that the sale was 
void; but the court held otherwise, and that,of the 
240 acres sold at the execution sale, plaintiff was 
by reason of his purchase at that sale, entitled to 
recover all but 160 acres, the amount of the ex- 
emption. See also Swan v. Stephens, 99 Mass. 
17, 10. 

This property was, as we have seen, sold in 
1871. Possession, it would seem, was yielded up 
to those claiming under the execution sale, except 
sixty acres, which the plaintiff held by a different 
title, and of which the defendant was not in pos- 
session. For nearly ten years, the defendant’s 
title has not been questioned, and since his pur- 
chase he has made some improvements on the 
land. Both the sheriff and the plaintiff have act- 
ed in total ignorance of her rights. The circuit 
court was clearly right in holding that she was 
not estopped from demanding her exemption, and 
correctly held that the sheriff's deed was not void. 
The honiestead law was designed to protect chil- 
dren as well as the head of the family. This 
should not be left out of view in the administra- 
tion of the law. But it does not follow that this 
deed should be held void. To so hold would be 
unjust and unreasonable, and a fair administra- 
tion of the law does notdemand it. A most liberal 
assignment was made in this case, and of which 
no complaint is or could rightfully be made. 

No question is made as to the propriety of the 
assignment of the homestead in this proceeding. 
The judgment of the circuit court is affirmed. 
SHERWOOD, J., dissents. All the other judges 
concur. 





RES GEST. 





GOOD v. STATE. 





Texas Court of Appeals, April 22, 1885. 


On atrial for homicide evidence that the defendant 
was seen to have on his person and on his clothing sev- 
eral knife cuts, several hours after the homicide and also 
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on the day following, is admissible, in connection with 
other evidence to the effect that, at the time of the 
homicide, the deceased struck several blows at the de- 
fendant with a knife; but declarations made by the de- 
fendant at the time of the exhibition of such knife 
cuts, to the effect that they were inflicted upon him 
by the deceased in the fatal affray, and that the de- 
ceased cut at him several times, cutting his coat be- 
fore he fired the fatal shot, are not admissible. 


Appeal from Colorado County. 

WILLSON, J., delivered the opinion of the court: 

There is no dispute as to the fact that the de- 
fendant shot George Dent with a pistol, but there 
is a conflict of evidence as to the circumstances 
under which the shooting was done. Several 
witnesses in behalf of the State testified that George 
Dent, at the time he was shot by the defendant, 
was unarmed and was not making any attack up- 
on the defendant. Witnesses in behalf of the de- 
fendant testified that Dent assaulted the defendant; 
caught him with one hand by the collar, and with 
a knife, which he held in the other hand, struck 
several blows at him. Other witnesses for the de- 
fendant saw Dent have the knife at the-time, but 
did not see him use or attempt to use it. 

Defendant offered to prove by a witness, York, 
that, on the next day after the shooting, late in the 
evening, he saw the defendant; that defendant 
then had on the same clothes that he was wearing 
when the shooting occurred; that he saw several 
cuts in the coat and also saw a cut on defendant's 
neck, and that neither defendant’s coat, nor throat 
was cut previous to the difficulty. He also pro- 
posed to prove by another witness, Good, his 
brother, that he saw the defendant on the same 
night of the difficulty, some three hours thereaf- 
ter, and about nine miles distant from the place of 
the difficulty, and that defendant had a fresh knife 
cut about an inch long on his throat and several 
knife cuts on his coat. He also proposed to prove 
by these witnesses that the defendant, at the time 
referred to by them, told them that Dent had cut 
him onthe throat, and had cut at him several 
times, cutting his coat, before he, defendant, shot. 
Upon objection made by the district attorney, this 
proposed testimony was rejected, and the defend- 
ant excepted. 

There was no error in rejecting the testimony 
offered to prove the declarations of the defendant 
as to the cuts upon his coat and throat. Such de- 
clarations were not a part of the res geste, and 
come within the category of self-serving declara- 
tions. They were the defendant’s talk about the 
facts, and not the facts talking through the defend- 
ant. Hobbs v. State, 16 Texas App. 517. 

But the testimony offered to prove the cuts in 
the coat and throat of the defendant was, we think, 
admissible. These cuts were physical facts of an 
exculpatory nature corroborating the testimony of 
the defendant’s witnesses who testified that they 
saw Dent cutting at defendant with a knife. The 
testimony as to them referred to a time reasonably 





proximate to the difficulty, and tended to throw 
light upon the transaction. 

‘“‘When we investigate a particular act alleged 
to have been criminal, the mind naturally craves. 
knowledge of everything that transpired at the 
time and place; what was said and done by the 
parties involved, so that we may be possessed of 
all the material that would in any wise aid in 
forming a judgment of the act, whether criminal 
or not, andif culpable, to what degree. * * * 
No matter how slight the inference may be that 
can be drawn from a particular fact, it is compe- 
tent to be considered as an element of the entire 
concrete of facts from which the deduction is to 
be made. * * * * Thedefendant was entitled 
to prove any circumstance that might be calcula- 
ted, however feebly, to sustain his hypothesis.” 
Scott v. State, 56 Miss. 287; Russell v. State, 11 
Texas App. 288; Burrill on Cir. Ev. 508, et seq. 

In this case the defendant’s hypothesis was that 
Dent assaulted him with a knife, cutting him sev- 
eral times, cutting his coat and his throat, and 
that he shot Dent in self defense. This hypothe- 
sis was supported by the evidence of his witnes- 
ses, while it was contradicted by that of the State’s 
witnesses. This vital issue was before the jury for 
their determination. It was the defendant’s right 
to support his defense by every legitimate cir- 
cumstance; that is, by every fact, however appa- 
rently trivial, which would tend in even a remote 
degree, to thatend. That fresh knife cuts were 
seen upon his person a few hours after the ren- 
counter might convince the jury that Dent had 
assaulted and attempted to kill him with a knife, 
and if thus convinced, he might be acquitted. It 
was for the jury alone to pass upon the weight to 
be given to the evidence, and it is impossible for a 
court to say what effect or influence this rejection 
might have produced upon the minds of the jury 
had it been before them. That evidence of this 
character is easily fabricated is true, but this fact 
is no valid objection to its competency. Itis an 
objection only to its weight, and such objection 
can only be considered by the jury. We are 
clearly of the opinion that the court erred in re- 
jecting the testimony offered by the defendant to 
prove the fresh knife cuts vpon his clothing and 
person. 

This opinion is apparently in conflict with West 
v. The State, 7 Tex. App. 150, though it will 
be seen upon an examination of the facts of that 
case, that the proposed evidence as to the cut up- 
on the coat of defendant, was uncertain as to the 
exact time after the killing when such cut was ob- 
served. In holding the evidence as to the cut to 
be inadmissible in this case, the learned judge, in 
the opinion, cites no authority, and the reasons 
stated for the holding are, to the mind of the 
writer, far from convincing. It was doubtless un- 
der the authority of that decision that the learned 
trial judge rejected the testimony offered by the 
defendant. 

Mr. Wharton says that ‘‘all facts that go either 
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to sustain or impeach a hypothesis logically perti- 
nent, are admissible.*” Whart. Cr. Ev. § 23. If 
the defendant, a few hours after the rencounter, 
had fresh knife cuts upon his person, this would 
be a fact—a physical fact—not a mere declaration 
made by him, and this fact would go to sustain a 
hypothesis logically pertinent; that is, that these 
knife cuts had been inflicted in the difficulty with 
Dent. 

Suppose that Dent had cut offa piece of defend- 
ant’s ear, and the piece had been found at the 
place of the difficulty, would it not be competent 
for the defendant to prove that on the next day 
after the difficulty a portion of one of his ears was 
missing, and that the ear had the appearance of 
having been freshly cut, and that the piece of ear 
found at the place of the difficulty, fitted exactly 
to the wounded ear of the defendant? 

Suppose the witnesses who saw the knife in 
Dent’s hands,had described the same particularly, 
giving the length, width and shape of its blade, 
would it not be competent to show that, when the 
defendant was seen the next day, he bore upon his 
person fresh wounds which corresponded exactly 
with tae blade of the knife described by the wit- 
nesses? 

Suppose the blade had been broken while in- 
flicting a wound, and a portion of it left in the 
wound, would it not be competent to prove this 
fact, and to prove that Dent was found after the 
difficulty to have a knife with a broken blade 
which exactly fitted to the piece found in the 
wound? 

These illustrations, it is true, would be more 
strongly exculpatory, and more directly con- 
nected with the main transaction than the 
fact which was proposed to be proved by 
the defendant in this case. But there can 
can be no difference as to the principle governing 
the admissibility of such testimony. The differ- 
ence is not as to competency, but as to weight. 
Its character is precisely the same in the in- 
stances supposed and in the instance we are 
considering, and the deductions or inferences 
arising from such evidence would differ only 
in their strength. The principle upon which 
such testimony is competent is, that if the cuts 
were inflicted during the rencounter, they are a 
part of the transaction and are res geste. It is not 
the time when the cuts are first discovered that 
controls the competency of evidence in regard to 
them, it is the time when they were inflicted that 
determines that question. If they were inflicted 
during the difficulty, they are res geste. If in- 
flicted at any other time, they are irrelevant and 
inadmissible. Whether or not the cuts proposed 
to be proved in this instance were res geste, that 
is, a part of the transaction of the shooting of 
Dent by the defendant, was a cuestion to be de- 
termined by the jury, and which should have been 
submitted to them. If the cuts were fabricated by 
the defendant, or were inflicted in any other way 
than by the act of Dent, of course it would be 





competent to show the facts, and it would be for 
the jury to determine from a consideration of the 
entire evidence whether or not these cuts were 
connected with the main transaction, and the 
manner of such connection, if any, and the effect 
which should be given to it with reference to the 
defendant's act of shooting. 

We have examined and considered other ques- 
tions presented in the record, which we will not 
take time to discuss, leaving the case with the re- 
mark that the only material error committed on 
the trial was the rejection of the evidence offered 
to prove cuts upon the defendant; and for this 
error the judgment is reversed and cause re- 
manded. 

Reversed and remanded. 


NOTE ON THE DOCTRINE OF RES GESTX.—Hear- 
say evidence is very often confounded with res geste, 
the original proof of what has taken place, and which 
may consist of either words or acts. Professor Green- 
leaf in his work on Evidence says: “There are other 
declarations which are admitted as original evidence, 
being distinguished from hearsay by their connection 
with the principal fact under investigation. The af- 
fairs of men consist of a complication of circumstances 
so intimately interwoven as to be hardly separable 
from each other. Each owes its birth to some preced- 
ing circumstance, and in its turn becomes the prolific 
parent of others, and each owing its existence has its 
inseparable attributes and its kindred facts naturally 
affecting its character, and as essential to be known in 
order to a right understanding of its nature. These 
surrounding circumstances constituting part of the 
res gest may always be shown to the jury, along with 
the principal fact.!” The res geste may: therefore be 
defined as those circumstances which are the unde- 
signed incidents of a particular litigated act, and which 
are admissible when illustrative of such act.2 These 
incidents may be separated from the act by a lapse of 
time more or less appreciable. They may consist of 
speeches or acts of any one concerned therein. They 
may consist of things left undone, as well as things 
done. Their distinguishing characteristic is that they 
should be the necessary incidents of the act, necessary 
in the sense that they are part of the immediate prep- 
aration for or emanations of such act, and are not pro- 
duced by the calculated policy of the actors. In other 
words, they must stand in immediate causal relation to 
the act,—a relation not broken by voluntary individual 
wariness, seeking to manufacture evidence of itself. 

Immediateness is tested not by closeness of time, but 
by causal relation to the act; but where the.declaration 
is made after the transaction is ended, or so far de- 
tached as to admit of deliberate design, it cannot be 
regarded as part of the res gestew.4 In an action 
brought to recover the value of a negro killed by a 


1 Greenleaf on Ev, § 108. 

2 Wharten on Ev. § 259. 

8 Perkins v. Vaughan, 4 M. & G, 988; Antauga v. Davis, 
$2 Ala. 703; Man v. Best, 62 Mo. 491; Boone Bk. v. Wal- 
lace, 18 Ind. 82; Blake v. Damon, 103 Mass. 199; Com. v. 
Vosburg, 112 Mass. 419. 

4 Lane v. Bryant, 9 Gray, (Mass.) 245; Smith v. Webb, 1 
Barb. (N. Y.) 230; McAdam v. Brand, 35 Ala. 478; Osborn 
v. Robbins, 37 Barb. (N. Y.) 481; Nelson v. State, 2 Swan, 
(Tenn.) 237; Stete v. Jackson, 17 Mo. 544; Wilson v. 
Sherlock, 36 Me. 295; Cherry v. McCall, 23 Ga. 198; People 
v. Graham, 21 Call., 261; Sunders v. Macon etc. R. Co., 26 
Ga, 94. 
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train, the plaintiff offered to prove the declarations of 
the conductor and engineer in relation to the killing. 
These declarations were made at a station a mile or so 
below where the accident occurred, and after the train 
had arrived there and while standing there. The court 
rejected the declarations, saying that the interval be- 
tween the accident and the declarations was sufficient- 
ly long to take them out of the rule as to res gestw.5 
On the trial of an indictment for keeping a house of 
ill fame, evidence of conversations held by persons 
coming out of the house and upon the side-walk, but 
not in the presence of the inmates nor of the defend- 


ant, as to what had taken place in the house, was held’ 


to be inadmissible as part of the res gest@, to show the 
character of the house.® 

On the trial of an indictment for murder, the de- 
fendant offered to prove by one Gilbert, who was some 
thirty or forty yards from the house when the pistol 
was fired, that the prisoner ran out to where the wit- 
ness was standing, that not over two minutes had 
elapsed from the firing, and that the prisoner had said 
to the witness, “‘that he would not have done it for the 
world.”? The court below ruled this out, but the Su- 
preme Court, on a writ of error being taken, sustained 
the exception, saying that such declaration should 
have been admitted as forming part of the res gest@.’ 

Where an act is done to which it is necessary to as- 
cribe a character, motive or object, what was said by 
the actor at the time, from which the motive, character 
or object may be collected, is part of the res geste. 
Thus, on the trial of Lord George Goring for treason, 
the cry of the mob who accompanied the prisoner on 
his enterprise, was received as evidence as forming 
part of the res gest, and showing the character of the 
principal fact.9 

In an action for fraudulently representing the sol- 
vency of % person, whereby the plaintiff trusted him 
with goods, their declarations at the time they were 
applied to for the goods were admitted to show that 
they gave trust in consequence of the representations. 
The declarations of a person inflicting a wound made 
immediately after were received.U 

A husband, in defending an action against him for 
board, etc., of his wife, may show her declarations 
confessing adultery made immediately before he 
turned her off, and also letters from men, found about 
that time in her desk. The question exactly how 
contemporaneous a declaration must be with the prin- 
cipal fact, has provoked much discussion and given rise 
to decisions more or less elastic. In the case of Reg. 
v. Bedingfield, the exclamation of a woman coming 
out of a house with her throat cut, giving the name of 
the person who committed the deed, was rejected on 
the ground that it was a statement of a past transac- 
tion, though the injury had been inflicted on her only 
a few minutes before.13 

It was at one time thought necessary that the decla- 


5Simms v. Macon, etc., R. Co., 28 Ga. 94. 

6 Commonwealth v. Hargood, 4 Gray (Mass.) 41. 

7 Mitchum v. State, 11 Ga. 615. 

8 Bateman V. Bailey, 5 T. R. 5!2; Gilchrist v. Bale, 8 
Watts (Penn.) 355; Barner v. Allen, 1 Keyes (N. Y.) 390; 
Swift v. Mass. Life Ins. Co. Ct. of App. N. Y. In L. J. 
Jan. 1876. Hadley v. Carter, 8 N. H. 40; Garter v. State, 
4 Cold (Tenn.,) 161. 

921 Howells St. Tr. 542. 

10 Fellowes v. Williamson, M. & M. 306; Moore v. 
Strong, 1 N. C. 441; Shrewsbury v. Blount, 2 M. & G. 503. 

11 Commonwealth v. Pike, 3 Cash. 181. 

12 Walton v. Green, 1 Carr. & Payne, 621. 

13 Reg v. Bedingfield, 14 Cox Cor. Cas. 341 (criticised in 
Am. L. R. 14 and 15 vols.) ; Jordan’s case, 25 Gratt. (Va.) 
943; Little’s case, id. 921; Beaver v. Taylor, 1 Wall. (U. 
8.) 687; Harriman v. State, 57 Mo. 93; Crookham v. State, 
5 W. Va. 510. 





rations should be precisely contemporaneous with the 
main fact, but it appears to be the tendency of more 
modern decisions to give a more liberal interpretation 
of the law; and although concurrence in point of time 
is always to be considered as material to show the con- 
nection, it is by no means absolutely essential.“ If the 
declarations are so connected with the main fact as 
to really form a part of it; if they are the natural and 
spontaneous result of it; if they unfold the nature and 
quality of the facts and so harmonize with them as to 
form one unbroken continuous transaction—precise 
agreement as to time is not required. If they are made 
at such a time, and in such a manner as to exclude the 
idea of deliberate concerted design, they are regarded 
as contemporaneous.4 In the very instructive and 
leading case of Insurance Co. v. Mosley,!6 which was an 
action founded on a policy of insurance, the defendant 
in error testified on her own behalf, “that the assured 
left his bed Wednesday night, July 16, 1866, between 
twelve and one o’clock; that when he came back he 
said that he had fallen down the back stairs and almost 
killed himself, and that he had hit the back of his head 
in falling down stairs.”” The son of the assured testi- 
fied, “that about twelve o’clock of the night before- 
mentioned, he saw his father lying with his head on 
the counter, and asked him what was the matter; he 
replied that he had fallen down the back stairs and 
hurt himself very badly. That on the day after the 
fall his father said he felt very badly, and that, if he 
attempted to walk across the room, his head became 
dizzy; on the following day he said he was a litle worse, 
if anything.”” Mr. Justice Swayne, in delivering the 
opinion of the court, said: ‘“‘Whenever the bodily or 
mental feelings of an individual are material to be 
proved, the usual expressions of such feelings are 
original and competent evidence. Those expressions 
are the natural reflexes of what it might be impossible 
to show by other testimony. If there be such testi- 
mony, this may be necessary to set the facts thus de- 
veloped in their true light, and to give them their 
proper effect. As independent, explanatory or corrob- 
orative evidence, it is often indispensable to the due 
administration of justice. Such declarations are re- 
garded as verbal acts, and are competent as any other 
testimony, when relevant to the issue. They must, 
however, relate tothe present, and not to the past. 
Anything in the nature of narration must be excluded. 
It must be confined strictly to such complaints,expres- 
sions and exclamations as furnish evidence of a pre- 
sent existing pain or malady. Here the principal fact 
is the bodily injury. The res geste are the statements 
of the cause made by the assured almost contempora- 
neously with its occurrence, and those relating to the 
consequence, while the latter subsisted and were in 
progress. 

In the recent work of Taylor on Evidence,!7:the lead- 
ing tests are: 


4 Taylor on Ev. § 588; Rouch v. Gt. W. R. Co., 1Q. B. 
51; Ridley v. Gyde, 9 Bing. 349; Rawson v. Haigh, 2 Bing. 
99; U. S. v. O'Meara, 1 Cranch C.C. 165; Jewell v. Jewell, 
1 How. 219; Mitchum v. State, 11 Ga. 615. 

Bb Enos v. Tuttle, 3 Conn. 250; Bateman v. Bai'ey, 5 T. 
R. 512; Smith v. Kramer, 1 Bing. N.C. 585; Lord v. Colvin, 
4 Drew 366; Flint v. Trans. Co.7 Biackf. 536; Clark in re, 
9 Blackf. 379; Corinth v. Lincoln, 34 Me. 310; Cornville vy. 
Brighton, 39 Me. 333; Plummer v. French, 22 N. H. 450; 
Newman v. Bean, 21 N. H 93; Parker v. St. Bt. Co., 109 
Mass. 449; Russell v. Frisbie, 19 Conn. 205; Jones v. 
Bloomfield, 2 Penn. 55; Amick v. Young, 69 Ill. 542; Paul 
v. Berry, 78 Ill. 158; Mobile R. Co. v. Ashcraft, 48 Ala. 15; 
People v. Vernon, 35 Cal. 49. 

16 Ins. Co. v. Mosley, 8 Wall. (U S.)397. (The very able 
dissenting opinion of Mr. Justice Clifford may also be 
read with profit.) 

7 Taylor on Evidence, § 523;-Thomas v. Cornwell, 4 
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1. That declarations, though admissible as evidence 
of the declarant’s knowledge or belief of the facts to 
which they relate, and of his intentions respecting 
them, are no proof of the facts themselves, and there- 
fore if it benecessary to show such facts, proof aliunde 
must be laid before the jury. 

2. That the acts, by whomsoever done, are res geste, 
if relevant to the matter in issue; yet if irrelevant, de- 
clarations qualifying or explaining them will, together 
with the acts themselves, be rejected.!§ 

8. That where an act done is evidence per se, a de- 
claration accompanying that act may well be evidence 
if it reflects light upon or qualifies the act; but where 
the act is in its own nature irrelevant to the issue and 
where the declaration per se cannot be received, no 
ease has yet established the rule that a union of the 
two will render them admissible.!9 

4. That an act cannot be varied, qualified or ex- 
plained by a declaration which amounts to no more 
than a mere narration of a past transaction, nor by an 
isolated conversation, nor by an isolated act done at a 
later period.” 

To recapitulate. To bring declarations within the 
exception of the res geste, they must grow out of the 
main fact; they must serve to illustrate it, to elucidate 
it, to unfold and explain its nature and quality, be the 
natural and spontaneous result of it, and they must be 
made contemporaneously with it; so closely allied and 
connected in point of time as to preclude all possible 
belief of deliberate design; so closely connected that 
they may fairly be presumed to have been induced by 
the same motive that led to the act itself, and to have 
been its voluntary concomitant. When these things 
are true of declarations they are provable, not as the 
testimony of the declarant, but as partaking of the na- 
ture of facts. They derive their credibility, not from 
his veracity, but from their relation to the transaction 
out of which they sprung, made at the same time with 
the main fact, evoked by it without premeditation, and 
for that reason explanatory of the mind and purpose 
of the actor as it is involved in that fact. They are pre- 
sumed to be as verible as the fact itself, and would de- 
rive no enhancement of their credibility from the oath 
of the declarant.2 

RICHARD F. STEVENS, JR. 

New York. 


M. & M.267;Craven v. Halliday, cited id. 270; Ex parte 
Bamford, 15 Ves. 449; Robson v. Rolls, 9 Bing. 648; Ins. 
Co. v. Mosley, 8 Wall. (U. 8.) 397. 

18 Wright v. Doe, d. Latham. 7 A. & E. 355; Lund v. 
Fyresborough, 9 Cush. 37; Koch v. Howell, 6 W. & S. 
(Penn.) 350; Clayton v. Tucker, 20 Ga. 452. 

19 Enos v. Little. 3 Conn. 350; Bateman v. Bailey, 5 T. R. 
512; 9 Bing. 349; 2 M. & S. C, 448; 8. Cc. Rouch v. Gt. W. R. 
Co. 1 Q. B. 61; 2 Bing. 104; 9 Moore, 217,8. C.; Smith v. 
Cramer, 1 Bing. N. C. 585; 1 Scott 541, S. C.; Ins. Co. v. 
Mosley, 8 Wall. (U. 8.) 397; Riggs v. State, 6 Cold. (Tenn.) 
517; Elkins v. Hamilton, 20 Vt. 627; Carter v. Buchan- 
an, 3 Ga. 513. 

2” Hyde v. Palmer, 3 B. & S. 657; Peacock v. Harris, 5 A. 
& E. 449; Lees v. Martine, 1 M. & Rob. 210; Scaggs v. 
State, 8 Smed. & Marsh, 727; Lilinois, etc. R. Co. v. Sut- 
ton, 42 Ill. 437; Gray v. McLaughlin, 26 Iowa, 279; Mitch- 
um v. State, 11 Ga. 615; Tompkins v. Reynolds, 17 Ala. 
109; Lund v. Tyneborough, 63 Mass. 36. 

21Commonwealth v. Hargood,4 Gray (Mass.) 41; Ins. 
Co. v. Mosley, 8 Wall. (U. 8.) 397; Mitchum v. State, 11 
Ga. 615; Enos v. Tuttle,3 Conn. 350; Lane v. Bryant, 9 
Gray (Mass.), 245; Smith v. Webb, 1 Barb. (N. Y.) 230; 
McAdams v. Brand,35 Ala. 78; Osborn v. Robbins, 37 
Barb. (N. Y.) 487; Detroit, etc. R. Co. v. Van Steinberg, 17 
Mich. 99; Stewart v. Reddett, 3 Mo. 67; People v. Graham, 
21 Cal. 261; Monday Vv. State, 32 Ga. 672; Libby v. Hudson 
R. Co.,17 N. Y. 131, Friedman v. R. Co.,7 Phil. (Penn.) 
203; Lambert v. People, 29 Mich. 71; Hamilton v. People, 
29 Mich. 171; Ohio R. Co. v. Hammersley, 28 Ind. 37 
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1. ATTACHMENT — Damages for Wrongful Issue— 
Counsel Fee.—In a suit on an attachment bond 
for damages alleged to be caused by the attach- 
ment, which had been dissolved, the plaintiff is not 
entitled to recover all the costs and expenses in- 
curred in the suit, but only such as resulted di- 
rectly.from the suit. So the counsel fee for defend- 
ing the suit on its merits cannot be charged against 
the plaintiff in attachment, but only a fee for ser- 
vices directed exclusively to procuring a dissolu- 
tion of the writ. Adam Bros. v. Gomila, S.C. of 
La., New Orleans, April 27, 1885. 


2. CONSTITUTIONAL Law—Railroad Stock Sub- 
scription—Offset against Railrovd Tax.—§ 32, p. 
427, Rev. Stat. 1855, re-enacted as § 19, p. 338, G. S. 
1865, providing that any tax-payer of any county 
in which a railroad tax shall be levied, shall have 
subscribed in good faith to the capital stock of any 
railroad to which said county shall have sub- 
scribed, shall be entitled to a deduction on the 
amount assessed against him in proportion to the 
amount of his bona Jide subscription until the 
amount of such credit equals the amount of his 
subscription, after which he shall be subject to pay 
his railroad taxes as other persons, held to be un- 
constitutional and void, as in contravention of § 30, 
Art. 1 of the Constitution of 1865. Cock v. Stew- 
art, S. C. Mo., May 25, 1885. 


8. CORPORATION—Ouster of Franchises a Matter of 
Sound Discretion.—Whether a corporation which 
is shown, upon a quo warranto proceeding, to have 
misused or abused its franchises, should be ousted 
of its corporate franchises, is a question not capa- 
ble of determination by any fixed rule or test, but 
rests in the sound discretion of the court, in the 
light of all the circumstances of the,case before it. 
[The court does not mean to say that it can, in the 
exercise of a mere discretion, oust a corporation 
of its franchises; the meaning is, that although 
legal ground of ouster may appear, the court may, 
in the exercise of a sound discretion, having refer- 
ence to all the circumstances of the case, refuse to 
render a judgment of ouster, as was done in this 
case.—ED.] State ex rel v. People’s Mutual Ben- 
efit Asso., S. C. Ohio, Feb. 3, 1885; 13 Week. Law 
Bull. 354. 


4. CREDITOR AND SURETY— When Creditor a Trus- 
tee for His Debtor’s Surety.—A creditor who has, 





Bacon v. Chariton,7 Cush. (Mass.) 581; State v. David- 
son, 30 Vt. 377; Riggs v. State, 6 Cold. (Tenn.) 517; Elkins 
v. Hamilton, 20 Vt. 627; Fifield v. Richardson, 34 Vt. 410; 
Meek v. Perry, 36 Miss. 190; State v. Rawles, 65 N. C. 334; 
Southwest R. Co. v. Rowen, 43 Ga. 411; Sandford v. 
Howell, 29 Ala. 861; Sill v. Rees, 47 Cal. 294; State v. Gar- 
rand, 5 Oregon, 216; Springer v. Dronch, 32 Ind. 486; 
Crowther v. Gibson, 19 Md. 365; Jones v. Broomfield, 2 
Penn. 55; Simmons v. Rust, 39 Iowa, 241. 
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or acquires a lien on the property of his debtor as 
a security for his debt, is a trustee of the same for 
the benefit of the surety, if there be one, and if by 
any wilful act of his, such lien is lost or destroyed, 
to the injury of the surety, the latter is so far dis- 
charged from liability for the dest. [Deady,. J. 
said: “This rule is the result of equitable princi- 
ples inherent in the relation of principal and sure- 
ty, which require that the property of the former 
pledged to the creditor for the payment of his 
debt, shall for the benefit of the latter be applied 
to that purpose. A creditor with such a lien, is so 
far a trustee for all parties concerned, and must 
not deprive anyone of the benefit of it. Upon pay- 
ing the debt, the surety is subrogated to the right 
of the creditor in this respect, but ifin the mean- 
time, the latter has done anything to impair the 
value of such right, the former is so far discharged 
from his liability. Brandt on Suretyship, § 370; 
Neff’s Appeal, 9 W. & S., 43; American Bank v. 
Baker, 4 Met. 177; Cummings v. Little, 45 Maine, 
187; Hayes v. Ward, 4 John. Ch., 129; Baker v. 
Briggs, 8 Met. 129.””] Allen v. O’Donald, U. S. Cir. 
Ct. Oregon; 6 W. C. Rep. 389. 


5. INSOLVENCY—Prohibited Preference — Ratifica- 
tion.—Under an insolvent law which declares cer- 
tain preferences unlawful, and authorizes the syn- 
dic [assignee] to sue for rescission, etc., where an 
agent intrusted with bonds belonging to his prin- 
cipal used them without the owner’s authority and 
substituted in their place other securities, and the 
owner when hearing of the transaction ratified it— 
Held, that the syndic of the agent who had become 
insolvent, could not complain of the transaction, 
or recover the substituted securities; that a fair 
exchange of values may be made at any time with- 
out violating the insolvent laws; and that the rati- 
fication, though made after failure, and within 
three months preceding the surrender, retroacted 
in its effect so as to make the transaction valid ab 
initio; and inasmuch as the exchange would have 
been lawful if it had been made at the date of the 
ratification, no rights of creditors had intervened 
authorizing them to object to its retroactive effect. 
Seixas v. Brugier, 8. C. La., New Orleans, April 
27, 1885. 


6. INJUNCTIONS — To Restrain Trespass, when 
Granted, and when not.—When the nature of a 
trespass is such as must necessarily lead to oppres- 
sive litigation, or a multiplicity of suits, or the in- 
jury goes to the destruction of the estate in the 
character in which it is enjoyed, or cannot be ade- 
quately compensated in damages, and the remedy 
at law is plainly inadequate, a court of equity will 
interfere and grant relief by injunction. But such 
relief will be refused where the trespass is not ir- 
reparable or destructive of the plaintiff’s estate, 
and is susceptible of pecuniary compensation. A 
trespass, consisting in tearing down a gate or fence, 
and driving teams across a meadow, whereby the 
grass becomes trampled down and destroyed, is 
susceptible of pecuniary compensation in an action 
atlaw. In such case, equity will refuse to grant 
an injunction, unless the defendant is insolven t 


(The court cite in support of this doctrine the fol- * 


lowing cases: Grace v. Perkéins, 3 Jones Eq 178. 
See also Bolster v. Catterlin, 10 Ind. 118: Jerome 
v. Ross, 7 Johns. Ch. 334; Cooper v. Hamilton, 8 
Black, 378; McMillen v. Terrell,7 W. Va. 229; 
Smith v. Pettingill, 15 Vt. 84. Applying this doc- 
trine to the facts before it, the court said: “Now, 
what is the injury of which the plaintiff complains? 





Simply that the defendants have torn down his 
fence or gate and driven their team across his 
meadow, whereby the grass has been trampled 
down and destroyed. It will hardly be contended 
that the destruction of the fence or gate is not sus- 
ceptible of pecuniary compensation, and for which 
the law does not afford a prompt, adequate and 
complete remedy. Itis true that grass, trampled 
down and destroyed, cannot be made to grow again, 
but the injury can be adequately allowed for in 
money. If, therefore, the plaintiff can recover for 
the trespass compensation equivalent or adequate 
to the injury which he has sustained, such injury, 
in no sense of the word, can be considered irrepa- 
rable. All the cases fix the rule to be that the in- 
jury must be of that peculiar nature that it cannot 
be adequately compensated in damages, or atoned 
for in money. There must be some equitable fea- 
ture or incident to take it out of this rule, or equity 
will not interfere; as where the injury, although 
susceptible of pecuniary compensation, yet, in the 
particular case, if the party is insolvent, and, on 
that account, unable to allow for it, it will be con- 
sidered irreparable. But when the facts present 
no matter requiring equitable relief, and the rem- 
edy at law is adequate to do full and complete jus- 
tice, the court itself should reject such jurisdic- 
tion, as not within its legitimate province. To hold 
otherwise,would confound all principle upon which 
the equitable jurisdiction stands. It will only be 
necessary to cite afew out of many cases to show 
that the remedy at lawis not only adequate, but 
the one invariably pursued in cases of this charac- 
ter: Cym v. Mason, 73 Me. 53; Wright v. Tukey, 3 
Cush. 290; Burnham v. McQuesten, 48 N. H. 446; 
Morey v. Taylor, 19 Ill. 634; Morse v. Ranno, 32 
Vt. 600; Sharp v. Mynatt, 1 Lea, Tenn. 375; Barra- 
clough v. Johnson, 8 Ad. & El. 99; Le Nevi v. Mile 
End, 8 El. & Bl. 2 B. 1,055.”] Smith v. Gardner 
Sup. Ct. Oregon, April 27, 1885; 6 W. C. Rep. 403° 


7. JURISDICTION — Of Inferior Courts, When Ex- 
hausted—Power of Probate Courts to Set Aside 
their Sales.—After a probate court has made an 
order for the sale of real property of an estate, and 
it has been accordingly sold, the sale confirmed by 
the court, and a deed executed to the purchaser as 
directed by the order of confirmation, and the ad- 
ministration has been discharged, the matter is out 
of the jurisdiction of the probate court, and it can- 
not entertain an aplication to renew and set aside 
the sale proceedings. ([Gilfillan, J., said: ‘In the 
case of State v. Probate Court of Ramsey Co., 19 
Minn. 117 (Gil. 85), a case precisely similar to this, 
except, perhaps, in some of the facts alleged as 
grounds for vacating the license and order of con- 
firmation, it was held that the authority of the pro- 
bate court over the subject-matter of the sale of 
the real estate was exhausted when it had confirmed 
the sale, the court saying: ‘The land, as it were, 
has passed out of court, and its proceeds have 
taken its place.’ This must necessarily be the re- 
sult solong as the order of confirmation stands. 
For that reason the jurisdiction of the probate 
court to hear a petition to vacate the order was de- 
nied by this court in that case.”] State, ex rel. v. 
Probate Court, 8. C. Minn., Jan. 12, 1885; 22 N. 
W. Rep. 10. 


8. MORTGAGE—Given by Wife to Secure Note Given 


by a Company of which Her Husband is President 
—Renewal of Note Without Her Consent. —A 
married woman mortgaged her separate property 
to secure the note of her husband, given for the 








ite 


werent a eee OT 


be i 


~~ Sy 


KUM 








Vou. 20.] 


THE CENTRAL LAW JOURNAL. 457 








purpose of raising money to pay the debt of a lum- 
ber company, of which he was president. The 
money was raised by loan from an insurance com- 
pany, on the note of the lumber company, at one 
year, with the mortgage as collateral thereto—the 
insurance company having knowledge that the 
mortgaged property was designed by the mortga- 
gor to serve as surety for the payment of the loan. 
Without the mortgagor’s knowledge or consent, 
the note of the lumber company, at the end of the 
year, was renewed, and soon thereafter surren- 
dered, cancelled and marked ‘paid’? upon the 
books of the insurance company, and a new note, 
with other and different parties, was substituted 
in its place. Held, that the mortgage was released. 
Peoples Ins. Cv. v. McDonnell, 8. C. Ohio, Jan. 
28, 1885; 13 Cin. Law Bull. 341. 


. Mutua BENEFIT AssociaTIOns—Cannot Issue 
Certificates Payable to “ Assigns.””—1. Associations 
organized under the provisions of the law embod- 
ied in the Revised Statutes, sec. 3630, “for the mu- 
tual protection and relief of its members, and for 
the payment of stipulated sums of money to the 
families or heirs of deceased members,” are not 
authorized to issue certificates of membership pay- 
able to the named beneficiary ‘‘or assigns,” nor 
payable in case of death to others than the family 
or heirs of the insured member. State, ex rel. v. 
People’s Mutual Benefit Asso., 8. C. Ohio, Feb. 3, 
1885; 13 Week. Law Bull. 354. 


=) 


. Trustees Cannot Vote themselves “ Back 
Pay.’”— 2. Trustees of such associations having 
voted to themselves and accepted designated sums 
of money, as compensation for their services for 
particular years, haye no power, in subsequent 
years of their service, to vote themselves ‘tback 
pay” for their services during such former years. 
Ibid. 


10. 





3%. . Trustees can only Act as a Board, not 
Individually. —Such trustees have no authority, by 
virtue simply of their trusteeship, to act for or 
bind their association except in their aggregate and 
administrative capacity as a board; and where they 
assume, by virtue of their trusteeship, to act in the 
separate and individual capacity of treasurer, sec- 
retary, or as general or special agent of their asso- 
ciation, they cannot thereby create against it a legal 
liability to compensate them as trustees for such 
services. Ibid. 





12. Limited to Reasonable Compensation.— 
Suchtrustees, unless especially invested with the ad- 
ditional capacity and authority of officers or agents, 
are limited in their claims to compensation to such 
sums as will reasonably compensate them for the 
time and expense incurred in going to, attending, 
and returning from, their official meetings, and for 
their services while in session. Ibid. 





18. PRACTICE IN U. S. Courts—Sending Issues of 
Fact to a Jury in Equity Cases.—The United 
States Circuit Court may send issues of fact, prop- 
erly raised by the pleadings in an equity case, to a 
jury for trial. This power is not taken away by § 
648 U. S. Rev. Stat., which provides, “the trial of 
issues of fact in the Circuit Courts shall be by jury 
except in cases of equity, and of admiralty and 
maritime jurisdiction.” [It is argued,” said 
Wheeler, J., “that the exception excludes that 
mode of trial in the excepted cases. But that is 
not understood to be the meaning of the provision. 

“The objeet of it seems to have been to carry out the 





constitutional provision guarantying the right to 
trial by jury in common-law cases, and at the same 
time not to require a trial in that mode in equity 
and admiralty cases. This provision was enacted 
in early times, and the power of a circuit court 
under it to send issues to a jury has always been 
recognized. Field v. Holland, 6 Cranch, 8; Hard- 
ing v. Handy, 11 Wheat. 103; Brockett v. Brockett, 
3 How. 691. It is expressly stated to exist in 
Garsed v. Beall, 92 U. S. 684. The motion cannot 
be denied upon that ground.”] Fitton v. Phenix 
Assurance Co., U. 8. Cir. Ct. Dist. Vt., Feb. 10, 
1885. 


14, PUBLIC RECORDS—Poll Lists are Public Re- 
cords.—1. The poll books or voting lists required 
by the St. Louis registration law to be kept and 

, used at each election and then returned by the 
judges of election to the office of the recorder of 
voters, and by him to be preserved in his office, 
are public records, and open to inspection when 
the purpose is to vindicate some public or private 
right under such reasonable regulations as the 
court or the officer having them in charge. 
2. The fact that the statute requires certi- 
ficates of the election of judges of election at the 
polls, to be signed by the voters, to be filed with 
the recorder of votes and kept open for inspection, 
and yet while providing that the poll books shall 
be “‘securely kept,” fails to say anything‘as to their 
being open to inspection, does not by virtue of the 
rule, expressio unius exclusis attgnus, have the 
effect to render the poll books secret. State ex 
rel. v. Hoblitzelle, S. C. Mo. May 25, 1885. 


15. SPECIFIC PERFORMANCE—Power of Court to En- 
Sorce Decree by Treating Contract as Signed.— 
1. When on decree for specific performance, the 
defendant is in contempt for refusal to perform, 
the court may give it effect by establishing the con- 
tract as if it had been executed; and by enjoining 
and restraining the defendant from denying its ex- 
ecution and delivery, and from defending himself 
in any action by denying its execution. 2. Such 
substituted decree, made while the defendant is in 
contempt, may be without notice, but he has the 
right of appeal therefrom. [Upon the second 
point, Scudder, J., said: “‘The objection that the 
decree complained of was made without notice to 
the defendant is not maintainable. He was in 
contempt of the court, and voluntarily beyond its 
jurisdiction; notice given to him to appear and ex- 
ecute its decree had been disregarded. Why 
should the court further seek him, when by order- 
ly equitable methods it was executing its own de- 
cree, and giving the complainant the relief to 
which he had been shown in the judgment 
of the court to be entitled? It was not a new pro- 
ceeding, but followed the former decree as conse- 
quently as process of execution in the ordinary 
course of procedure, in a suit in equity, without 
showing special cause other than appeared in the 
case. Its decree had been contemned, and of its 
own motion, without notice, it could enforce it 
within its equitable power by subsequent 
proceedings in the nature of equivalent and sub- 
stituted relief. Ifacourt has power, when and 
while a defendant in an equity action is in con- 
tempt for disobeying its order, to refuse to hear 
him, as was held in Walker v. Walker, 82 N. Y. 
260; Brinkley v. Brinkley, 47 N. Y, 40, and in many 
other cases, it will not require notice to be served 
on him to appear and be heard when it is proceed- 
ing regularly to enforce its decree against him.’’] 
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Wharton v. Stoutenburgh, N. J. Ct. of Er. & App. 
Nov. Term, 1884. 


16. TAXATION— Assessment — Presumption of Cor- 
rectness—Income as Criterion.—In suit to reduce 
assessment, the estimation of the property of the 
taxpayer on the rolls and the modes used in fixing 
the value are presumed to be correct until he es- 
tablishes the reverse. And the income derived 
from the property is not always a true criterion, 
especially where the building is not designed to 
rent for commercial purposes. N. O. Cotton Ex- 
change v. Board of Assessors,-8. C. La., New Or- 
leans, April 27, 1885. 


17. TELEGRAPH CompANny—Grant by, of Exclusive 
Privileges to particular Customers is void.—A 
contract granting any person or company the ex- 
clusive privilege to do telegraphing upon or along 
any railroad is contrary to public policy, and void. 
This doctrine applied to Belt Railroad & Stock- 
yards at Indianapolis. [The court cited: W. U. 
Tel. Co. v. Amer. W. Tel. Co. 9 Biss. 72; W. U. 
Tel. Co. v. Burlington & S. W. Ry. Co. 3 McCrary, 
130; 8S. C. 11 Fep. Rep. 1; W. U. Tel. Co. v. Bal- 
timore & O. Tel. Co. 19 FED. REP. 660; Pensacola 
Tel. Co. v. W. U. Tel. Co. 96 U.S.1; W. U. Tel. 
Co. v. Amer. U. Tel. Co. 65 Ga. 160; S. C. 388 Amer. 
Rep. 781; Rev. St. § 3964.] Western Union Tel. Co. 
v. Baltimore, ete. Tel. Co., U. S. Cir. Ct. Dist. Ind. 
1885; 23 Fep. REP. 12. 


18. TRADE MarK—Deposit of Copy in Patent Office 
under Treaty with France.—The petition of a cit- 
izen of the Republic of France, asserting the right 
of ownership to a trade-mark, discloses no cause 
of action, in the absence of specific averment that 
copy of the mark was deposited, as required by the 
second article of the convention between the United 
States and France, proclaimed on April 16, 1869, in 
the Patent Office at Washington. Lacroix v. Es- 
cobal, S. C. of La., New Orleans, Apr. 27, 1885. 


19. WATERS OF STATE—Statutory Construction— 
Seineing Fish—Constitutional Law.—1. Sec. 1625 
R. S. forbids under penalty therein specified the 
erecting or maintaining any seine, net, or trap in 
any “waters of the State” or in front of the mouth 
ofany stream, slough or bayou and prohibits the 
taking or catching of any fish in the waters of the 
State by any such means, further provides that 
such prohibition shall not apply to waters wholly 
on the premises of such person or persons using 
such devices. Held, that this last proviso applies 
only to waters which are wholly on the premises of 
the owner or owners pleading it; if it is a stream 
it must have its source and its mouth, and its 
whole course on the owners or joint owners land; 
if itis a lake or bayou it must be entirely surrounded 
by the lands of such owner or joint owners in order 
to be wholly on their premises. 2. Where it ap- 
peared that defendant indicted for violating this 
section was engaged in trapping and netting fish 
froma bayou connected with a lake; that the bayou 
was about 100 yards wide and ten feet deep at its 
junction and extended back into the country for 
about one mile; that the bayou had been surveyed 
as land and appears so on the U.S. Surveys; that 
defendant had the consent and authority of the 
owners of all the land on each side of said bayou 
and adjacent thereto and on which tke waters of 
said bayou are located to so fish there it was held 


that he did not come within the exception con- ‘ 


tained in said section, and that facts stated would 
support a conviction. 3. Said section is not un- 





constitutional as taking private property for pub- 
lieypurposes. The right of a man in animals ferae 
naturae, game, is not strictly private property. It 
is a qualified property and may be restrained 
within reasonable limits to prevent the extermina- 
tion of such game. State v. Blount, 8. C. Mo., 
May 25, 1885. 


20. WiLL— Extrinsic Evidence not Admissible to 


Explain Latent Ambiguity.—1. Extrinsic evidence 
is not admissible to explain a latent ambiguity in a 
will. 2. A will contained the following devise: “I 
will to J. W. H., Jr., J. P., and J. P., Jr., my tract 
of land, containing near 1,500 acres first-rate land, 
lying, I believe, in Ellis county, Texas.” At the 
date of his will, and at the time of his death, the 
testator was the owner of a head-right certificate 
for 1,476 acres, but he never owned any land 
whatever in Ellis Co.,and he never owned any lands 
elsewhere in Texas to which the devise ap- 
plied. . Held, that parol evidence was not admissi- 
ble to show that the testator supposed that such 
certificate had becn located in Ellis county, making 
him the owner of the lands covered thereby, or 
that it was his intention, as shown by his declara- 
tions and conversations, to devise this certificate, 
if it should turn out that it had not been located, 
and that he was advised by the attorney who wrote 
the will that the devise would be effectual to carry 
out such purpose. ‘In this case Mr. Justice 
Woods goes at length into the authorities on the 
subject of the admissibility of extrinsic evidence to 
explain a will. He said: The rules for the admis- 
sion and exclusion of parol evidence are the same 
in respect to wills as to contracts in writing gener- 
ally. Doe v. Martin, 4 Barn. & Adol. 771; Holsten 
v. Jumpson, 4 Esp. 189; Brown vy. Thorndike, 15 
Pick. 400; Lancey v. Phoenix Ins. Co., 56 Me. 562; 
Cruise, Dig. (Greenl. Ed.) tit. 38, c. 9, §§ 1-15, in- 
clusive; 2 Powell, Dev. (Jarman’s Ed.) 5-11. They 
are the same in courts af equity as in courts of 
law. Bertie v. Falkland, 1 Salk. 231; Towes v. 
Moor, 2 Vern. 98; Bennet v. Davis, 2 P. Wms. 316; 
Ware v. Cowles, 24 Ala. 446; Forsythe v. Kimball, 
91 U. S. 291; Hunt v. White, 24 Tex. 643. Therule 
on the subject under consideration has been thus 
stated: ‘*Parol contemparaneous evidence is inad- 
missible to contradict or vary the terms of a valid 
written instrument.”” Adams v. Wordley, 1 Mees. 
& W. 379, 380; Boorman y. Jenkins, 12 Wend. 573; 
Lazare’s Ex’rs v. Peytonvin, 4 Mart. (La.) 684; 1 
Greenl. Ev. § 275. As applied to wills, the rule is 
thus stated in 2 Powell, Dev. (Jarman’s Ed..) 5-11: 
“Extrinsic evidence is not admissible to alter, de- 
tract from, or add to the terms of a will, though it 
may be used to rebut a resulting trust attaching to 
a legal title created by it.” The writing, if it be a 
contract, may be read in the light of the surrounding 
circumstances in order more perfectly to understand 
the meaning of the parties. If it be a will, the cir- 
cumstances under which the testator executed it, 
or the state of his property, his family, and the like 
may be shown in order to throw light upon his in- 
tention, as expressed by the words used in the will 

1 Greenl. Ev. 277; 2 Powell, Dev. pp. 5-11, rule 8; 
Hunt v. White, 24 Tex. 643. But in both cases, as 
the writing is the only outward and visible expres- 
sion of the meaning of the party or parties to it, no 
other words are to be added to it, or substituted 
for those used. “The duty of the court in such 
cases is to ascertain, not what the parties may have 
secretly intended as contradistinguished from what 
their words expressed, but what is the meaning of 
the words they have used.” Greenl. Ev. § 277; Doe 
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v. Gwillin, 5 Barn. & Adol. 122, 129; Doe v. 
Martin, 4 Barn. & Adol. 771-786; Beaumont v. 
Field, 2 Ciht. 275.”” He examined cited in sup- 
port of his conclusion the following author- 
ities: Brown vy. Selwin, Cas. t. Talb. 240; 
Strode v. Lady Falkland, 3 Ch. Cas. 90; Mann v. 
Mann, 14 Johns. 1; Jackson v. Sill, 11 Johns. 201; 
Mackie v. Story, 93 U. 8. 589; 1 Jarm. Wills, 409; 
Wigram Wills, props. 5, 6,7; Tucker v. Seaman’s 
Aid Soc.,7 Metc. 188; Lord Walpole v. Earl of 
Cholmondeley, 7 Term. R. 138; Herrick v. Stover, 
5 Wend. 580; Williams v. Crary, 4 Wend. 443; Ry- 
erss v. Wheeler, 22 Wend. 148; Doe v. Hiscocks, 5 
Mees. & W. 369; Miller v. Travers, 8 Bing. 244; 
Okeden v. Clifden, 2 Russ. 309; Nourse v. Finch, 1 
Ves. Jr. 358; Selwood v. Mildmay, 3 Ves. Jr. 306; 
Cambridge v. Rous, 8 Ves. 22; Bengough v. 
Walker, 15 Ves. 514; Herbert v. Reid, 16 Ves. 485; 
Brett v. Rigden, Plow. 340; Cesar v. Chew, 7 Gill. 
& J. 127; Andress v. Weller, 2 Green, Ch. 604, 608; 
Comstock v. Hadlyme, 8 Conn. 254; Abercrombie 
vy. Abercrombie, 27 Ala. 489.] Hanner v. Moulton, 
U. S. Cir. Ct., North Dist. Tex., Jan. Term, 1885; 
23 Fed. Rep. 5. 


21. WHARVES AND WHARFAGE DuES.—Right oy 
Municipal Corporation to Collect Wharfage, and 
Sor what Facilities—An imposition of wharfage 
dues for artificial facilities furnished by a city or 
town in order to promote the convenience of load- 
ing and unloading ships and other vessels is not 
amenable to the prohibitions contained in §§ Nos. 
8 and 10 of Article No. 1 of the Constitution of the 
United States,but such a charge cannot be enforced 
unless it appear by the evidence that it rests on ser- 
vices rendered by the corporation to vessels or 
boats by means of wharves or wharfage facilities 
provided and maintained at the expense of the cor- 
poration, and by means of which the loading and 
unloading of boats or vessels is materially and 
specially facilitated, and therefore such charge can- 
not be made merely because a part of the levee in 
front of the plaintiff city has been paved with cob- 
ble stones. City of Shreveport v. Red River Line, 
8. C. of La., New Orleans, April 27, 1885. 








CORRESPONDENCE. 


PROHIBITORY LIQUOR LAW. 
To the Editor of the Central Law Journal: 


In the JOURNAL for May 15, among the “Jetsam and 
Flotsam,” is an extract from the comments of the 
Law Journal (London), on the pamphlet of Lord 
Bramwell against the regulation of the sale of intoxi- 
eating liquors. The extract contains this passage: 
“The sale of drink may fairly be regulated for the pre- 
vention of nuisances and the maintenance of order; 
but to prohibit it is a sumptuary law, and contrary to 
all principle in legislation.” 

This isa sentiment that is frequently found in the 
daily and secular press. [I have never seen in print a 
satisfactory statement of the principle on which is 
based the claim of the right to maintain prohibition 
by law. In these days of prohibition amendments, it 
seems that there should be a clearer perception of the 
groundwork on which they are built. Itherefore sub- 
mit the following: 

The principle is elementary that organized society, 
or government, has the right and power to enact laws 


to regulate the conduct, or restrain the natural lib- 
erty of citizens, whenever such regulation or restraint 
is necessary for the general welfare, that is, whenever 
the sum of human happiness would be greater with 
than without such regulation or restraint. If the con- 
dition exists, then the regulation or restraint is more 
than aright; it becomes aduty. And this power is 
unlimited in its scope, save that its exercise must be 
only such as is necessary to attain to the object. 

Grant, then, the fact, that the amount of human hap- 
piness would be increased by the prohibition of the 
sale, or of the use of intoxicating liquors, and it neces- 
sarily follows that the government has the right to en- 
force such prohibition by law. It is a question of 
fact. LUCIEN SHAW. 

Fresno, Cal., May 27, 1885. 


REMARKS.—Decisions of the highest courts of sev- 
eral of the States and of the Supreme Court of the 
United States uphold such laws as police regulations 
which do not trench so much upon individual liberty 
that they can be held void as matter of law. The pro- 
priety of enacting them is deemed a question of expe- 
diency exclusively for the legislature. Upon that ques- 
tion we have much doubt; but.as it is not alegal ques- 
tion, we have no concern with it in a law journal. 
Upon one question, however, all lawyers are united; 
and that is, that such laws, while on the statute book, 
ought to be enforced. It wasa wise saying of Gen. 
Grant, when President, that the best way to convince 
the people that a bad law ought to be repealed is to 
enforce it, in order that they may see and feelits work- 
ings. This sentiment should especially animate the 
judges of the courts, and they should be slow to thrust 
themselves in the way of the enforcement of a law on 
constitutional grounds, unless those grounds are 
clearly tenable.—[Eb. C. L. J. 











JETSAM AND FLOTSAM. 


FINING A JUDGE.—At a Petty Sessions Court held 
at Douglas, Isle of Man, on Saturday, the 14th inst., 
Deemster Gell, Her Majesty’s second judge, the Speaker 
of the House of Keys, the governor’s secretary, the 
high bailiff of Peel, and four members of the Manx bar, 
were fined 6d. each, without costs, for being on licensed 
premises after 11 o’clock at night, on December 19.- 
Deemster Gell, on that evening, entertained the gov- 
ernor and island officials and advocates, at the Castle 
Mona Hotel, to dinner, to celebrate his elevation to the 
bench, and the manager, who had neglected to obtain 
an “extension of time” license, had been fined 6d. a 
fortnight ago.—Irish Law Times 


THE AMENITIES OF FRONTIER JOURNALISM.—An- 
other blast from the Arizona editor: ‘*The hell-born, 
red-headed smart Aleck, who makes abortive attempts 
to edit the little patent outside in Tenderfoot City 
squeals like a stuck pig because we have shown up his 
political aspirations. He pretends to be horrified be- 
cause we drink good liquor and have a red nose, thus 
hoping to throw dust in the eyes of the public. But it 
won’t do. The people know that thereis no more to 
him than there is to a footless sock without any leg, 
that is, just nothing. Our nose is our own, and we pay 
for our liquor in hard money. Let patent outside man 
put this in hls pipe and smoke it.” 


RECENT INGENIOUS FRAUDS.—In a case recently 
before the Court of Cassation in Paris it appeared that 
a merchant, in order to raise funds, contrived the sys- 
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tem of getting those indebted to him to accept his or- 
ders or bills of exchange for moderate amounts, and 
then he would “raise”? them by one or more thousands 
of francs and negotiate them before they were presented 
for payment. The acceptors and holders, in the cases 
presented to the Court, were shown to have acted in 
good faith, and it was decided that the acceptor was 
only bound for the amount of the original indebtness, 
and that the loss of the difference or excess could not 
be imposed upon him but remained as between them 
upon the discounter or endorsee who was left, in this 
respect, to his claim against the author of the fraud. 
In arriving at this conclusion the Court held that the 
acceptor was not bound to write into his acceptance 
the figure for which he bound himself, nor even to fill 
up or close up blanks which the drawer had contrived 
to leave in the body of the letter. An ingenious fraud 
was recently exposed in one of the English Courts, af- 
fording another instance of the easy confidence with 
which sometimes banking is done. The financial agent 
of a corporation, the funds of which were deposited in 
bank under an arrangement that they could not be 
drawn without the signature of three trustees, notified 
the bank that the trustees had resigned and new trustees 
had been appointed, giving fictitious names and sig- 
natures, and thereafter succeeded in drawing a con- 
siderable amount on checks signed by himself in those 
names.—Daily Register. 


ENGLISH PROVINCIAL HIGH COURTS OF JUSTICE. 
—The Bill for creating Provincial High Courts of Jus- 
tice, introduced this session, proposes to constitute 
three courts at Liverpool, Manchester and Birming- 
ham. The judges are to hold sittings during such pe- 
riods and at such times as the Royal Courts of Justice, 
and to observe the same vacations. The judges who 
are to preside at the district courts are to be selected 
according to rules framed for that purpose; and there 
is to be one judge for each district. They may hear 
and determine in either of the district courts all ques- 
tions or issues of fact or law, or partly of both, de- 
pending in the Chancery and the Queen’s Bench Divi- 
sions, or Admiralty branch of the Probate, Divorce 
and Admiralty Division, in respect of which the place 
of trial is laid within their respective districts, and may 
exercise any civil or criminal jurisdiction capable of 
being exercised by a single judge of the High Court or 
by a judge at chambers. 


YALE Law SCHOOL.—It appears, on investigation, 
“that Minister Phelps was a classmate of Governor Hub- 
bard at the Yale Law School in 1841. The explanation 
of the omission of the names from the triennial cata- 
logue is as follows: The names of law students were 
printed in the annual college catalogues from 1824; but 
as no degrees of bachelor of laws were given until 
1843, they were not mentioned in the triennial until 
that time. A large number of those who have studied 
in the Yale Law School from its establishment in 1824 
—probably a majority—are not entered in the trien- 
nial. Among these are Judges Phelps, Pardee and 
Loomis of our own State, and Judges David Davis and 
William Strong, lately of the United States Supreme 
Court. We are informed that an alumni record of the 
school is now in press, which will give the names of all 
the students prior to 1843, and some way should be dis- 
covered of getting them into the triennial where they 
belong. The oldest American law school was that of 
Judge Gould, at Litchfield, which had from first to 
last over 1,000 students. It ran out about fifty years 
ago. Harvard was the first college to grant degrees of 
LL.B., beginning in 1820, but she did not attract stu- 
ents from as many different parts of the country as 
Litchfield or Yale. The registers of the Yale Law 








School contain the names of graduates of sixty-eight 
different colleges. Over one-third of the whole num- 
ber are graduates of Yale.—Hartford Courant. 


REACHING THE POINT By-AND-By.—A young law- 
yer, about to be admitted to practice before the Su- 
preme Court, asked the Hon. David Davis for some 
advice as to the conduct of his first case. ““You needn’t 
be afraid,” said the rotund ex-Justice, “‘to speak before 
the Supreme Court, and if one of those duffers in a 
toga interrupts you in the midst of an argument by 
some irrelevant question, don’t get frightened and 
spoil your argument by stopping to answer him. Just 
say quietly, ‘Excuse me, your honor, but I will reach 
that by-and-by,’ andif you don’t reach it, it won’t 
matter. You need not be afraid that you will be called 
up to answer it after you have taken your seat.” The 
young man took his advice, and gained his case.—New 
York Tribune. 


TRUTH EVEN IN AN AFFIDAVIT. — Mr. Justice 
Mathew, of the English High Court, was, a few days 
ago, guilty of the following epigram: ‘Truth will leak 
out, even in an affidavit.” 


AN ANCIENT REPUBLIC.—An interesting discovery 
is reported to have been made by the Govcrnor of 
Irkutsk in the course’of a prolonged inspection of the 
province, which shows that Siberia is still an unknown 
country, even to the Russian authorities. His excel- 
lency came across the little town of lim, with 500 in- 
habitants, 160 houses, and four ancient churches, with 
remarkable relics of Cossack times. Itis still under 
the Republican rule of a vetche, or public assembly, 
convoked by a bell, as in old Novgorod the Great, al- 
though the new municipal institutions were supposed 
to have been applied to that part of the Empire ten 
years ago. Not one of the inhabitants can read or 
write.—London Echo. 


THE RIGHT OF TRADESMEN TO USE THE ROYAL 
ArmMs.—The list of tradesmen entitled to use the Royal 
Arms has been issued, and contains the names of some 
three hundred firms only. The Mistress of the Robes 
is content with a list of thirty only, and the rest are 
about equally divided between the Lord Steward’s and 
the Lord Chamberlain’s departments. The latest ad- 
dition to the list appears to be Her Majesty’s telephonic 
engineers; and this is no mere honorary appointment, 
because since 1853 warrants have only been granted to 
persons who actually serve the Court. Tradesmen 
outside this charmed circle, who use the Royal Arms 
in such a way as to suggest that they are the Queen’s 
tradesmen, are by the Patent Act, 1883, liable to a fine 
not exceeding 20/. No proceeding for the recovery of 
this fine has yet been taken by any official person, but 
attention has been called to the provisions of the Act 
by the Board of Green Cloth; and, upon a prosecution 
by a private person in October last at the Marlborough 
Street Police Court a nominal fine was imposed upon 
a photographer for infringing the Act. The passing of 
the Act, combined with the publication of this short 
authentic list, will probably make a large family of 
lions and unicorns homeless.—Law Journal (Loi:’on.) 
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